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Clerk. By , Deputy Clerk.

In the District Court for the Territory of Alaska,

Third Division.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEO. F. ROWE,
THE TJOSEVIG COPPER CORPORA-
TION, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Complaint.

Comes now the above-named plaintiffs and for

cause of action against the above-named defendants

allege as follows

:

I.

That each of the above-named plaintiffs, on the



2 Christian Tjosevig et al. vs.

12th day of January, 1911, and for a long time prior

thereto and subsequent thereto were practicing at-

torneys at law in Valdez, Alaska. That said plain-

tiff, T. J. Donohoe, is a resident of the Territory of

Alaska. That plaintiff, Edmund Smith, is now a

resident of the State of Washington. That plain-

tiffs do not know the place of residence of defend-

ant, Geo. F. Rowe. That defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen are

residents of the Territory of Alaska.

II.

That defendant, The First Bank of Cordova, is

a corporation duly incorporated under the laws of

the Territory of Alaska; that the defendant. The

Scandinavian American Bank, is a corporation

having its principal office in the City of Seattle, State

of Washington, and organized and existing under

and by virtue of the laws of the State of Washing-

ton; that the defendant, the Tjosevig Kennecott

Copper Company, is a corporation organized [1*]

and existing under and by virtue of the laws of the

State of Washington.

III.

That on and previous to the 12th day of January,

1911, the defendants. Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, were the owners of cer-

tain interests in and to those certain lode mining

claims known as and called the Tjosevig Nos. 1, 2,

3, 4, 5, 6; 7, 8, 9, 10, 11, 12, 13, 14 and 15, Nebraska,

Norway, Charlotte, June No. 2, and Teddy, all of

said lode mining claims being a contiguous group

*Page number appearing at foot of page of original certified Transcript
of Eecord.
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situated on Glacier Creek, Hidden Creek and Trail

Creek, tributaries of the Kennecott River, then in

the Valdez Recording Precinct, and now in the

Chitina Recording Precinct, Territory of Alaska,

and said defendants were also the owners of those

six certain lode mining claims situate about and

adjacent to the above-described mining claims,

known as and called Daguy Marie, Copper Glance,

Sadie, Edna, Paula and New York. That on the

last-named date there was pending in the District

Court for the Territory of Alaska, Third Division,

a suit, being Cause No. 403, wherein Nils Tjosevig

was plaintiff and Christian Tjosevig, Eli Tjosevig

and Andrew Halvorsen, defendants herein, were

defendants, concerning the title to said several lode

mining claims and certain interests therein.

IV.

That on said 12th day of January, 1911, defend-

ants Christian Tjosevig, Eli Tjosevig and Andrew
Halvorsen employed said plaintiffs, and each of

them, as their attorneys at law for the purpose of

representing them in said lawsuit then pending in

the District Court for the Territory of Alaska,

Third Division, and entered into a written contract

with plaintiffs, which said contract is in words and

figures, as follows, to wit : [2]

"CONTRACT.
THIS CONTRACT AND AGREEMENT, made

and entered into this 12th day of January, 1911, by

and between Christian Tjosevig and Eli Tjosevig,

husband and wife, and Andrew Halverson, all of

Valdez, Alaska, the parties of the first part, and
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Edmund Smith and T. J. Donohoe, of the same

place, the parties of the second part,

WITNESSETH:
That whereas, the parties of the first part are the

same parties named as defendants in that certain

cause now pending in the District Court for the

Territory of Alaska, Third Division, wherein Nils

Tjosevig is plaintiff, which said cause is number

403; and that said second parties are attorneys-at-

law, engaged in the practice of the same at Valdez,

Alaska; and that said cause of action is in refer-

ence to certain mining claims situated in the Terri-

tory of Alaska, and described as follow^s, to wit

:

The Tjosevig numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14, 15 lode mining claims, the 'Nebraska,'

'Norway,' 'Charlotte,' 'June No. 2' and 'Teddy

Lode' mining claims; all of said lode mining claims

being in one contiguous group situated on Glacier

Creek, Hidden Creek, and Trail Creek tributaries

of the Kennecott River, Valdez Mining District,

Territory of Alaska.

ALSO

:

Those certain six (6) lode mining claims, hereto-

fore described and originally located as 'Tjosevig

No. 3,' 'Nebraska,' 'Tjosevig No. 14,' 'Tjosevig No.

12,' 'Teddy Lode,' and 'Charlotte,' but which said

six claims were afterwards relocated and recorded

by said first parties and named as follows, to wit:

'Dagny Marie,' 'Copper Glance,' 'Sadie,' 'Edna,'

'Paula' and 'New York.'

The location certificates of all of said above de-

scribed mining claims being of record in the office of
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the recorder at Valdez, Alaska, to which records

reference is hereby made for a further description

of said mining property. That all or part of said

mining claims are involved in said cause of action

number 403.

NOW, THEREFORE, in consideration of the

said parties of the second part looking after said

cause and counseling and advising and assisting in

the same in the said District Court, or if same is

submitted to arbitration and award, the said parties

of the first part wdll, as full compensation for such

services by said parties of the second part, deed to

the said parties of the second part an undivided

seven and one-half one-hundredths (71/2/10^) in-

terest in and to each and all of said above described

mining claims and mining property. The said in-

terest so conveyed to be deeded from w^hatever re-

maining interest said first parties may have in all

of said mining claims after the said case has been

decided, either by the Court, or by arbitration and

award, or by agreement of the parties, and said in-

terest deeded shall be seven and one-half one-hun-

dredtlis of the total interest so remaining to said

first parties whether each of said claims are involved

in said litigation or not.

The said seven and one-half one-hundredths un-

divided [3] interest in and to each of said claims

shall be conveyed immediately after the settlement

of the said litigation as aforesaid, by a good and

sufficient quitclaim or mining deed, and in case the

said parties of the first part are unable to or refuse

to execute said deed as above, then and in that case



6 Christian Tjosevig et al. vs.

this instrmnont shall be understood to be, and it is

hereby agreed to be a conveyance, and the said par-

ties of the first part hereby give and grant unto the

said parties of the second part, their heirs, executors,

administrators and assigns, the said undivided seven

and one-half one-hundredths (lYo/lOO) interest in

and to the said above described lode mining claims.

To have and to hold the same unto the said parties

of the second part, their heirs, executors, admin-

istrators and assigns forever.

In consideration of the above agreements the said

parties of the second part hereby agree to and with

the said parties of the first part, to give their time

and attention to said cause, and to the best of their

ability to aid, counsel, and assist said parties of the

first part and to protect their interests, whether said

cause is tried in said District Court, or by arbitra-

tion and award, or settled by the parties interested.

IN WITNESS WHEREOF, the said parties

hereto have hereunto set their hands and seals this

12th day of January-, 1911.

CHRISTIAN TJOSEVIG. (Seal)

ELI TJOSEVIG. (Seal)

ANDREW HALVORSEN. (Seal)

EDMUND SMITH. (Seal)

T. J. DONOHOE. (Seal)

In the presence of:

F. C. WEBER.
CHAS. E. BUNNELL.

United States of America,

Territory of Alaska,—ss.

BE IT REMEMBERED, that on this 12th day of
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January, 1911, before me, the undersigned, a notary

public, in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, Eli Tjosevig, Andrew Halverson, Edmund
Smith and T. J. Donohoe, who are to me known
to be the same persons whose names are subscribed

to the within instrument, and they each acknowledge

to me that they signed and sealed the same for the

uses and purposes therein mentioned.

WITNESS my hand and official seal this 12th day

of January, 1911.

[Seal] F. C. WEBER,
Notary Public."

That said plaintiffs thereupon immediately en-

tered into the services of said defendants as their

attorneys at law in [4] said suit and rendered to

said defendants their services in such capacity and

did each and everything required of them under

the terms and conditions of said contract and fully

and completely performed each and everything re-

quired of them pursuant to the terms of said con-

tract, and appeared for defendants in said suit and

tried the same in said District Court as attorneys

for said defendants. That thereafter such proceed-

ings were had in said suit in said court that a de-

cree was on the 6th day of April, 1911, duly made

and entered in said court, decreeing said defendant

Christian Tjosevig to be the owner of an undivided

twenty-one and one-half forty-eighths (211/2/48)

interest in and to the Tjosevig Nos. 1, 2, 3, 4, 5, 6, 7,

8, 9, 10, 11, 12, 13, 14 and 15, Charlotte, Teddy, Ne-

braska and Norway No. 2 lode claims; defendant,
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Eli Tjosevig to be the owner of the Dagny Marie

and Carbonate Hill lode claims, except as to all por-

tions thereof that may be in conflict with or over-

lap the Tjosevig No. 3 and Nebraska lode mining

claims, and all of the New York lode mining claim

except such portion thereof as may conflict with or

overlap the said Charlotte and Teddy lode mining

claims.

That under and pursuant to the terms of said

contract between these plaintiffs and the defendants,

Christian Tjosevig, Eli Tjosevig and Andrew Hal-

verson, hereinbefore set forth, these plaintiffs upon

the entry of said decree became the owners of and

entitled to a deed from said defendants for an un-

divided seven and one-half per cent of the interest

so decreed to each of said defendants. That de-

fendants, Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen, have ever since the entry of said

decree, failed and neglected to convey to said plain-

tiffs, or either of them, said undivided interest in

said mining claims or any part thereof.

V.

That thereafter and during or about the month of

[5] June, 1916, said defendants, Christian Tjosevig,

Eli Tjosevig and Andrew Halverson, conveyed all

their interest in said mining claims, including the in-

terest of these plaintiffs, as aforesaid, to defendant

Geo. F. Rowe or to defendant, the Tjosevig Kennecott

Copper Company, for and in consideration of the

sum of One Hundred Seventeen Thousand Dollars

($117,000.00), and One Hundred Twenty-five Thou-

sand (125,000) shares of the capital stock of de-
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fendant, the Tjosevig Keimecott Copper Company,

the exact nature and terms of said sale being to

plaintiffs unknown, and have wholly ignored and

refused to recognize the interests of these plaintiffs,

as aforesaid, or otherwise, in and to each and all of

said lode mining claims, and have refused to ac-

count or to pay to these plaintiffs any part or sums

of the purchase price received on said sale, and re-

fuse to pay to said plaintiffs, or either of them, any

part or portion of said purchase price to he received

in the future, and said plaintiffs are informed and

believe and therefore allege that said defendants.

Christian Tjosevig and Eli Tjosevig and Andrew

Halverson have received the sum of $10,000.00 in

money on said purchase price and have received

125,000 shares of the capital stock of said the Tjose-

vig Keunecott Copper Company as part of the pur-

chase price of the interest of said defendants, in-

cluding the interest of these plaintiffs as aforesaid.

That these plaintiffs are the owners of and entitled

to receive seven and one-half per cent of all moneys

and capital stock received and to be received by de-

fendants, Christian Tjosevig, Eli Tjosevig and An-

drew^ Halvorson, and each of them, on account, of,

or for and in consideration of the sale of said in-

terest in and to said mining claims or any of them.

VI.

That defendant, Geo. F. Rowe, and defendant,

the Tjosevig Kennecott Copper Company, are the

purchasers of said interests [6] in said mining

claims. That a large portion of said purchase price

to be paid under the terms of said sale to said de-
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fendaiits Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen has not yet been paid but will be

paid from time to time in the future, the exact date

of said payment being unknown to these plaintiffs.

VII.

That defendant the First Bank of Cordova holds

certain escrow papers in connection with said sale,

the exact nature and terms of which are unknown

to these plaintiffs, but plaintiffs are informed and

believe and therefore allege that the said defendant,

the First Bank of Cordova, is the agent and trustee

for defendants, Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, for the purpose of receiving all

pa}Tiients to be made to these last above-named de-

fendants by the said purchasers under the terms of

said sale, and now" has in its hands the sum of

$5,000.00 as part proceeds of said sale, w4iich it

threatens to pay over and deliver to said defendants,

Christian Tjosevig, Eli Tjosevig and Andrew^ Hal-

vorsen, and said defendant, the First Bank of Cor-

dova, refuses to pay over any part or portion of said

proceeds now in its hands, or hereafter to come into

its hands from the sale of said interest in said min-

ing claims, to these plaintiffs, or either of them.

VIII.

That plaintiffs are informed and believe that said

defendant, the Scandinavian American Bank, holds

in escrow certain papers and contracts in connec-

tion with said sale, the exact nature of which are

unknown to these plaintiffs, and also that said de-

fendant, the Scandinavian American Bank, holds in

escrow said 125,000 shares of the capital stock of



T. J. Donohoe and Edmund Smith. 11

said defendant, the Tjosevig Kennecott Copper

Company, lieretofore paid to the said defendants,

Christian Tjosevig, Eli Tjosevig and Andrew Hal-

vorsen, as part purchase price on the sale of said in-

terest in said [7] claims, and plaintiffs allege

that they are the owners of and entitled to seven and

one-half per cent of said capital stock so held in es-

crow by the said defendant, the Scandinavian Ameri-

can Bank.

WHEREFORE, plaintiffs pray judgment of this

Honorable Court as follows:

First. That said defendants. Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen, be required by

order of this court to render a full and complete ac-

counting to these plaintiffs of all money, and of all

capital stock of the defendant, the Tjosevig Kenne-

cott Copper Company, received by them, or either

of them, as part of the purchase price for said in-

terest in said mining claims, and that they be imme-

diately required to pay over and deliver to these

plaintiffs seven and one-half per cent of all moneys

so received and of all the capital stock of said cor-

poration so received.

Second. That these plaintiffs be adjudged and

decreed to be the owners of seven and one-half per

cent of all moneys hereafter paid and of all the capi-

tal stock hereafter delivered as part of the purchase

price of said interests in and to said mining claims,

or any of them, and that defendants, Geo. F. Rowe
and the Tjosevig Kennecott Copper Company, be

ordered and directed to pay to these plaintiffs said
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seven and one-half per cent of all such moneys and

capital stock.

Third. That defendant, the First Bank of Cor-

dova, be enjoined from paying to defendants Chris-

tian Tjosevig, Eli Tjosevig and Andrew Halvorsen,

or either of them, any mone3^s which it may now have

in its hands as part of the purchase price of said

mining claims until a full and complete accounting

has been had with these plaintiffs, and upon such

accounting said defendant, the First Bank of Cor-

dova, be ordered and directed [8] to pay to

these plaintiffs seven and one-half per cent of all

funds and capital stock so received by it for and on

behalf of defendants Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, and each of them, and

that said defendant, the First Bank of Cordova, be

ordered and directed to pay to these plaintiffs seven

and one-half per cent of all moneys or capital stock

hereafter received by it for the said defendants

Christian Tjosevig, Eli Tjosevig, and Andrew Hal-

vorsen, or either of them, as part purchase price of

said interest in said mining claims, and that said

defendant, the First Bank of Cordova, be further

ordered and directed by this court to permit these

plaintiffs, or their agents, to inspect and make copies

of any and all papers in its possession in any man-

ner connected with or relating to the sale of said in-

terest in said mining claims.

Fourth. That said defendant, the Scandinavian

American Bank, be ordered and directed to permit

plaintiffs or their duly authorized agents to inspect

and make copies of any and all papers in its posses-
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sion relating to or in any manner eonnected with the

sale of said interest in said mining claims, and that

said defendant, the Scandinavian American Bank,

pending a final determination of this cause, be en-

joined from delivering to said defendants Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, or

either of them, any of the capital stock of the Tjose-

vig Kennecott Copper Company which said bank

may have in its possession as part of the proceeds or

consideration for the sale of said interest in said

mining claims, or either of them, and that said bank

be ordered and directed to deliver seven and one-

half per cent of said stock to these plaintiffs.

Sixth. That these plaintiffs have and recover of

and from defendants Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, their costs and disburse-

ments incurred in this suit. [9]

Seventh. That these plaintiffs may have such

other and further relief as to this Honorable Court

may seem just and equitable.

DONOHOE & DIMOND,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss.

T. J. Donohoe, being first duly sw^orn, deposes and

says : That he is one of the plaintiffs named in the

foregoing complaint; that he has read the same,

knows the contents thereof and that the same is true

he verily believes.

T. J. DONOHOE.
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Subs(^ribed and sworn to before me this 4th day of

September, 1916.

[Seal] ANTHONY J. DIMOND,
Notary Public for Alaska.

My commission expires March 13th, 1917. [10]

Filed in the District Court, Territory of Alaska,

Third Division. Nov. 2, 1916. Arthur Lang, Clerk.

By T. P. Geraghty, Deputy.

Iv the District Court for the Territory of Alaska,

Third Division.

No. 853.

T. J. DONOHOE et al.,

vs.

CHRISTIAN TJOSEVIG et al.

Plaintiffs,

Defendants.

Demurrer to Complaint.

Come now the defendants, Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen, by their attor-

neys of record, E. F. Medley and E. E. Capers, and

demur to the bill of complaint of the plaintiffs

herein filed, upon the following grounds, namely:

1. Because the facts stated in said complaint are

not sufficient in law or equity to constitute a cause

of action against these defendants, or either of them,

or to entitle the plaintiffs to the relief in said com-

plaint demanded.

2. Because the facts stated in said complaint are
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insufficient to entitle the plaintiffs to the equitable

relief therein prayed for.

3. Because it appears from the fact of said com-

plaint that the Court has no jurisdiction over the

matters therein referred to, or over the parties de-

fendant therein named.

E. F. MEDLEY and

R. E. CAPERS,
Attorneys for Defendants Eli Tjosevig, Christian

Tjosevig and Andrew Halvorsen. [11]

In the Distnct Court for the District of Alaska,

Division Number One, at Juneau.

No. 853 (Valdez).

T. J. DONOHOE et al.

vs.

CHRISTIAN TJOSEVIG et al.

Order Overruling Demurrer to Complaint.

Now, at this time the above-entitled cause comes

on regularly for hearing upon the demurrer to the

complaint. Messrs. Winn & Burton appear on be-

half of the defendants and in support of the de-

murrer, and S. Hellenthal, Esquire, of counsel for

plaintiffs, in opposition thereto.

After arguments by Messrs. Winn & Hellenthal,

the demurrer to the complaint is overruled, and de-

fendants are given until Saturday, Febniar}^ 10,

1917, to answer.
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Monday, January 8, 1917.

ROBERT W. JENNINGS,
District Judge. [12]

III the District Court for the Territory of Alaska,

First Division.

No. 853-A.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
JOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OP CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Amended and Supplemental Complaint.

Comes now the above-named plaintiffs by leave of

Court first had and obtained, and serve and file its

amended and supplemental complaint herein, and

for cause of action against the above-named defend-

ants allege as follows:

First. That each of the above-named plaintiffs,

on the 12th day of January, 1911, and for a long

time prior thereto, and subsequent thereto, were

practicing attorneys at law, in Valdez, Alaska. That

the said plaintiff, T. J. Donohoe, is a resident of

the Territory of Alaska. That plaintiff, Edmund
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Smith, is now a resident of the State of Washington.

That the defendant, George Francis Rowe, resides

at Seattle, Washington. That the defendants,

Christian Tjosevig, Eli Tjosevig and Andrew Hal-

vorsen, were, at the time of the commencement of

this action residents of the Territory of Alaska, but

are now residents of the State of Washington.

Second. That the defendant, the First Bank of

Cordova, is a corporation duly incorporated under the

laws of the Territory of Alaska.

Third. That on and previous to the 12th day of

January, 1911, the defendants. Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen were the owners

of certain interests in and to those certain lode min-

ing claims known as and called the Tjosevig [13]

Nos. 1 to 15, inclusive, Nebraska, Norway, Charlotte,

June No. 2, and Teddy. All of said lode mining

claims being a contiguous group situated on Glasier

Creek, Hidden Creek and Trail Creek, tributaries

of the Kennecott River, then in the Valdez Record-

ing Precinct, and now^ in the Chitina Record-

ing District, Territory of Alaska, and said de-

fendants were also the owners of those cer-

tain six mining claims situated near and ad-

jacent to the above-described mining claims known

as and called Dagiiy Marie, Copper Glance,

Sadie, Edna, Paula and New York. That on the

last-named date, there was pending in the District

Court for the Territory of Alaska, Third Division, a

suit being cause No. 403, therein. Nils Tjosevig, was

plaintiff, and Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, defendants herein, were defend-
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ants, concerning the title to said several lode mining

claims and interest therein.

Fourth. That on said 12th day of January, 1911,

defendants, Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, employed these plaintiffs, and

each of them, as their attorneys at law, for the pur-

pose of representing them in said cause, and suit

then pending in the District Court for the Territory

of Alaska, Third Division, and entered into a written

contract with plaintiffs, which said contract is in

words and figures as follows, to wit

:

"CONTRACT.
THIS CONTRACT AND AGREEMENT, made

and entered in to this 12th day of January, 1911, by

and between Christian Tjosevig and Eli Tjosevig,

husband and wife, and Andrew Halvorsen, all of Val-

dez, Alaska, the parties of the first part, and Edmund
Smith and T. J. Donohow of the same place the

parties of the second part, WITNESSETH:
That whereas, the parties of the first part are the

same parties named as defendants in that certain

cause now pending in the District Court for the Ter-

ritory of Alaska, Third Division wherein Nils Tjose-

vig is plaintiff, which cause is number 403, and that

said second parties are attornes|/-at-law, engaged in

the practice of the same at Valdez, Alaska ; and that

said cause of action is in reference to certain mining

claims situated in the Territory of Alaska, and de-

scrii/'ed as follows, to wit: [14]

The Tjosevig Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, 14 and 15 lode mining claims, the 'Nebraska,^

^Norway,' 'Charlotte,' 'June No. 2' and 'Teddy
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Lode' Lode mining claims; all of said lode mining

claims being in one contiguous group situated on

Glacier Creek, Hidden Creek and Train Creek,

tributaries of the Kennecott River, Valdez Mining

District, Territory of Alaska.

ALSO:
Those certain six (6) lode mining claims hereto-

fore described and originally located as 'Tjosevig

No. 3,' 'Nebraska,' 'Tjosevig No. 14,' 'Tjosevig No.

12, '
* Teddy Lode ' and ' Charlotte, ' but which said six

claims were afterwards relocated and recorded by

said first parties and maned as follows, to wit:

'Dagny Marie,' 'Copper Glance,' Saide, 'Edna,'

'Paula,' and 'New York.'

The location certificates of all of the above de-

scribed mining claims being of record in the office of

the recorder at Valdez, Alaska, to which records

reference is hereby made for a further description of

said mining property. That all or part of said min-

ing claims are involved in said cuase of action Num-
ber 403.

NOW, THEREFORE, in consideration of the

said parties of the second part looking after said

cwase and counseling and advising and assisting in

the same in the said District Court, or if same is sub-

mitted to arbitration and award, the said parties of

the first part will, as full compensation for such ser-

vices by said parties of the second apri, deed to the

said parties of the second part an undivided seven and

one-half one-hundredths (71/2/10^) interest in and

to each and all of said above described mining claims

and mining property. The said interest so conveyed
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to be deeded from whatever remaining interest said

first parties may have in all of the said mining claims

after the said cause has been decided, either by the

Court, or by arbitration and award, or by agreement

of the parties, and said interest deeded shall be seven

and one-half one-hundredths of the total interest so

remaining to said parties whether each of said claims

are involved in said litigation or not.

The said seven and one-half one-hundredths un-

divided interest in and to each of said claims shall

be conveyed immediately after the settlement of the

said litigation as aforesaid, by a good and sufficient

quitclaim or mining deed, and in case the said parties

of the first part are unable to or refuse to execute

said deed as above, then and in that case this instru-

ment shall be understood to be, and it is hereby agreed

to be a conveyance, and the said parties of the first

part hereby give and grant unto the said parties of

the second part, their heirs, executors, administrators

and assigns, the said undivided seven and one-half

one-hundredths (lYo/lOO) interest in and to the

said above described lode mining claims.

To have and to hold the same unto the said parties

of the second part, their heirs, executors, adminis-

trators, and assigns, forever.

In consideration of the above agreements the said

parties of the second part hereby agree to and with

the said parties of the first part, to give their time

and attention to said cause, and to he the best of their

ability to aid, counsel and [15] assist said parties

of the first part and to protect their interests, whether

said cause is tried in said District Court, or by arbi-
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tration and award or settled by the parties interested.

IN WITNESS WHEREOF, the said parties

hereto have hereunto set their hands and seals this

12th day of January, 1911.

CHRISTIAN TJOSEVIG, (Seal)

ELI TJOSEVIG. (Seal)

ANDREW HALVERSON. (Seal)

EDMUND SMITH. (Seal)

T. J. DONOHOE. (Seal)

In presence of

F. C. WEBER.
CHAS. E. BUNNELL.

United States of America,

Territory of Alaska,—ss.

BE IT REMEMBERED, that on this 12th day of

January, 1911, before me, the undersigned, a notary

public in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, and Eli Tjosevig, Andrew Halvorsen, Ed-

mund Smith, and T. J. Donohoe, who are to me known

to be the same persons whose names are subscribed

to the within instrument, and they each acknowledged

to me that they signed and sealed the same for the

uses and purposes therein mentioned.

WITNESS my hand and official seal this 12th day

of January, 1911.

[Seal] F. C. WEBER,
Notary Public."

Fifth. That said plaintiffs thereupon immediately

entered into the services of said defendants as their

attorneys at law, in said suit, and rendered to said

defendants their services in such capacity, and did
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each and every thing required of them under the

terms and conditions of said contract, and fully and

completely performed each and every thing required

of them pursuant to the terms of said contract, and

appeared for defendants in said suit and tried the

same in the said District Court, as attorneys for said

defendant. That thereafter, such proceedings were

had in said suit in said court, a decree was, on the 6th

day of April, 1911, duly made and entered in said

Court, decreeing the said defendant. Christian Tjose-

vig, to be the owner of an undivided twenty-one and

one-half forty-eighth's interest in and to the Tjosevig

Nos. 1 to 15, inclusive, Charlotte, Teddy, Nebraska

and Norway No. 2 lode claims, and the defendant Eli

[16] Tjosevig, to be the owner of the Dagny Marie

and Carbonate Hill lode claims, except as to all por-

tions thereof that may be in conflict with or overlap

the Tjosevig No. 3 and Nebraska Lode Mining Claims,

and all of the New" York Lode Mining Claim, except

such portions thereof as may conflict with or over-

lap the said Charlotte and Teddy Lode Mining

Claims.

Sixth. That under and pursuant to the terms of

said contract, between these plaintiffs and the de-

fendants, Christian Tjosevig, Eli Tjosevig and An-

drew Halvorsen, as hereinbefore set forth, these

plaintiffs, upon the entry of said decree became the

owners of and entitled to a deed from said defendants

for an undivided seven and one-half per cent of the

interest so decreed to said defendants, and that de-

fendants, and that defendants, Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen, have ever since
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the entry of said decree held the said interest of these

plaintiffs, in trust for plaintiffs, until said property

was sold by said defendants as hereinafter set forth.

Seventh. That thereafter and during the month

of June, 1916, said defendants, Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen sold the said

mining claims and conveyed all their interests, in-

cluding the interest of these plaintiffs, as aforesaid,

to the defendant, George Francis Rowe, or the de-

fendant Josevig-Kennecott Copper Company, for and

in consideration of the sum of $121,000, in cash, and

125,000 shares of the capital stock of the defendant,

the Josevig-Kennecott Copper Company, and at the

said time delivered the possession of said mining

claims, and each and all and every part thereof, to

the said Josevig-Kennecott Copper Company, and the

said Josevig-Kennecott Copper Company went into

the possession of the said mining claims, and each and

every part thereof, and that the said defendants,

Christian Tjosevig, Eli Tjosevig and Andrew Halvor-

sen, wholly ignored the rights of these plaintiffs, and

refused to recognize [17] the rights of these

plaintiffs, as aforesaid, or at all, in and to each of said

mining claims, and they refused to account or pay

to these plaintiffs any part or portion of the pur-

chase price received on said sale and refused to pay

to plaintiffs, or either of them, any part or portion of

said purchase price of said lode mining claims, not-

withstanding the facts that said defendants, Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen have

received in cash, the sum of $121,000, and have re-

ceived 125,000 shares of the capital stock of said



24 Christian Tjosevig et al. vs.

Josevig-Kennecott Copper Co., as and for the pur-

chase price of the interest of said defendants, includ-

ing the interest of these plaintiffs, as aforesaid, which

said sum of money and said capital stock, or the value

of said stock is now held in trust by said Christian

Tjosevig, Eli Tjosevig and Andrew Halvorsen, for

these plaintiffs, and that these plaintiffs, are the

owners of and entitled to receive seven and one-half

per cent of all moneys and capital stock received by

the defendants. Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, and each of them, as the con-

sideration for the said lode mining claims, and the

said defendants. Christian Tjosevig, Eli Tjosevig and

Andrew Halvorsen, and each of them, have failed,

neglected and refused to account to these plaintiffs,

or either of them, for interest owned by these plain-

tiffs in and to said mining claims or any part thereof,

and that demand has been repeatedly made for the

amount due these plaintiffs on account thereof, which

demand has at all times been refused by said defend-

ants.

Eighth. That the defendant, George Francis

Rowe, and the defendant, Josevig-Kennecott Copper

Co., were the purchasers of said interest in said min-

ing claims, and that the purchase price as above set

forth, has, since the commencement of this action,

been paid. [18]

Ninth. That the defendant, the First Bank of

Cordova, held certain escrow papers in connection

with said sale, the exact nature of which are unknown

to these plaintiffs, but plaintiffs are informed and

believe, and therefore allege, that the defendant, the
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First Bank of Cordova, was and is the agent and

trustee for said defendant, Christian Tjosevig, Eli

Tjosevig, and Andrew Ilalvorsen, for the purpose of

receiving the payments to be made to the said last-

named defendants from. the purchasers, under the

terms of said sale, and now has in its hands, the sum

of $17,000 on said purchase price, held pursuant to

order of this court as a part of the proceeds of said

sale.

Tenth. That during all of said time, and in all of

the transactions pertaining to the sale of said above-

described mining claims, the said Christian Tjosevig

acted as attorney-in-fact and as agent for the said Eli

Tjosevig and the said Andrew Halvorsen.

Eleventh. That since the commencement of this

action and from about the 15th day of December,

1916, until on or about the 15th day of July, 1917, the

said capital stock of the said Josevig-Kennecott Cop-

per Co. was worth and of the value and in good de-

mand, at one dollar per share, and that these plain-

tiffs were anxious and willing to sell their portion of

the said stock at the sum of one dollar per share, and

were offered one dollar per share, for the said stock,

which said stock, being seven and one-half per cent

of the 125,000 shares belonging to these plaintiffs

amounting to 9,375 shares, was, during said time,

w^orth and of the value and in good demand at one

dollar per share, and these plaintiffs were desirous

of selling the said shares at said price, all of which

w^as known to the said defendants. Christian Tjose-

vig, Eli Tjosevig and Andrew Halvorsen, but that

said last-named defendants. Christian Tjosevig, Eli



26 Christian Tjosevig et al. vs.

Tjosevig and Andrew Halvorsen, refused to deliver

the said stock to these plaintiffs, [19] and claimed

an adverse interest in the same, to wit, claimed to

own the said shares and withheld the same from these

plaintiffs, and have converted same to their own use,

to plaintiffs' damage in the sum of $9,375, no part of

which has been paid.

Twelfth. That during the times mentioned in the

last paragraph, the said stock w^as w^orth and had a

market value and was in good demand at one dollar

per share in the City of Seattle, State of Washing-

ton, and elsewhere, and that these plaintiffs were

offered for their said stock and w^ere desirous and

willing to sell the same, and could have and would

have sold the same for one dollar per share during

said time, except for the said conversion and adverse

claim of said defendants, and their failure to deliver

the said stock to these plaintiffs, and their failure to

recognize the ownership of these plaintiffs in and to

said stock, and denied that plaintiffs were the owners

of said stock, or any part thereof.

Thirteenth. That said stock is now^ valueless and

has no market value and there is no demand for the

said stock, and that the same cannot now be sold for

any price, and plaintiffs have been damaged by the

wrongful acts of said Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen, in the sum of $9,375, no

part of which has been paid.

Fourteenth. That by reason of the facts afore-

said, plaintiffs are entitled to a money judgment for

the par value of said stock belonging to said plain-

tiffs, to wit, the sum of $9,375, in addition to the
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seven and one-half per cent of $121,000, to wit, the

sum of $9,075.

Fifteenth. That plaintiffs have at all times ac-

quiesced in the sale of said property by claiming their

full and proper proportionate interest in and to the

consideration received by the defendants. Christian

Tjosevig, Eli Tjosevig and [20] Andrew Halvor-

sen, as the purchase price of the interest of the said

last named defendants and these plaintiffs.

WHEREFORE, plaintiffs pray the Court for

judgment against the defendants. Christian Tjosevig,

Eli Tjosevig, and Andrew Halvorsen, for seven and

one-half per cent of the money received by said last

named defendants, as a consideration of the purchase

price of the said lode mining claims, to wit, seven

and one-half per cent of $121,000, amounting to

$9,075, also, for the sum of $9,375 in money, as the

value of the proportionate share of the capital stock

belonging to these plaintiffs, making in all the sum

of $18,450, together with interest thereon, at the rate

of eight per cent per annum, from the commencement

of this action, to wit, September 4, 1916.

2. That the defendant, the First Bank of Cor-

dova, be ordered and decreed to pay to these plain-

tiffs, the sum of $17,000, now held in said bank, pur-

suant to order of this court, to apply on said judg-

ment. That the remainder of said judgment may be

collected by execution, or other process conformable

to law and the rules of this Court.

3. That these plaintiffs have and recover of and

from the defendants. Christian Tjosevig, Eli Tjose-



28 Christian Tjosevig et al. vs.

vig and Andrew Halvorsen, their costs and disburse-

ments incurred in this action.

4. That these plaintiffs have such other and

further relief as to this Honorable Court may seem

equitable and just.

HELLENTHAL & HELLENTHAL,
DONOHOE & DIMOND,
SMITH, CHESTER, BROWN & WORTH-

INGTON,
Attorneys for Plaintiff.

State of Washington,

County of King,—ss.

Edmund Smith, being first duly sworn, says: I am
one of the plaintiffs in the above-entitled action ; that

I have read [21] the foregoing amended and sup-

plemental complaint and understand the same, and

the same is true to the best of, my knowledge,

information and belief.

EDMUND SMITH.

Subscribed and sworn to before me this 18th day of

January, 1918.

[Seal] WALTER L. JOHNSTONE,
Notary Public in and. for the State of Washington,

Residing at Seattle.

Service admitted this 18th day of January, A. D.

1918.

MARTIN J. LUND,
Attorney for Defendants.

Filed in the District Court, District of Alaska,

First Division. Feb. 7, 1918. J. W. Bell, Clerk.

[22]
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In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

Case No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN et al.,

Defendants.

Order Allowing Plaintiff to File Amended and

Supplemental Complaint.

This matter coming on for hearing on plaintiff's

motion for leave to file an amended and supple-

mental complaint, and the Court being fully advised

in the premises, grants leave to tile said complaint,

provided, however, that if the defendants desire to

produce evidence as to the allegations mentioned in

paragraphs XI, XII, XIII, and XIV of the amended

and supplemental complaint, said cause may be kept

open for said purpose.

Dated this 11th day of February, 1918.

To all of which the defendants hereby except and

exception is allowed the defendants.

ROBERT W. JENNINGS,
Judge.

O. K. as to form.

M. J. LUND.

Filed in the District Court, District of Alaska,

First Division. Feb. 14, 1918. J. W. Bell, Clerk.

[23]
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In the District Court for the Territory of Alaska,

First Division.

No. 653-A.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
JOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Answer of the Defendants Christian Tjosevig and

Eli Tjosevig to Plaintiffs* Amended and Supple-

mental Complaint.

Come now defendants. Christian Tjosevig and

Eli Tjosevig, husband and wife, and for answer to

the amended and supplemental complaint of the

plaintiffs in this action admit, deny and allege as

follows

:

I.

These defendants admit the allegations contained

in paragraph I of said complaint.

n.
These defendants admit the allegations contained

in paragraph II of said amended and supplemental

complaint.
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III.

These defendants deny each and every allegation

contained in paragraph III of said amended and sup-

plemental complaint except as hereinafter admitted.

[24]

IV.

These defendants admit the allegations contained

in paragraph IV of said amended and supplemental

complaint.

V.

Answering paragraph V of said amended and sup-

plemental complaint these defendants admit that the

plaintiffs herein acted as their attorney in said suit

and that a decree was rendered as therein alleged and

deny each and every other allegation contained in

said paragraph V.

VI.

These defendants deny each and every allegation

contained in paragraph VI of said amended and sup-

plemental complaint except as hereinafter admitted.

VII.

These defendants deny each and every allegation

contained in paragraph VII of said amended and

supplemental complaint, except as hereinafter ad-

mitted and specially deny that these defendants sold

the interest of said plaintiffs in said mming claims,

if any they had.

VIII.

These defendants deny each and every allegation

contained in paragraph VIII of said amended and

supplemental complaiut.
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IX.

Answering paragraph IX of said amended and

supplemental complaint these defendants admit that

the First Bank of Cordova holds $17,000.00, part of

the [25] price for the interest of Andrew Halvor-

sen in said mining claims and that such sum is held

by said bank under the orders of this Court, and

these defendants deny each and every other allega-

tion in said paragraph IX contained.

X.

These defendants deny each and every allegation

contained in paragraphs XI, XII, XIII, XIV, XV
of said amended and supplemental complaint.

Further answering said amended and supple-

mental complaint and as a first affirmative defense,

these defendants allege as follows:

I.

That these defendants now are and at all the

times herein mentioned were husband and wife, and

in 1911, and for a long time prior thereto were the

owners of and claimed to be the owners of certain

interest in the mining claims described in plaintiffs'

amended and supplemental complaint in this action
;

that a controversy having arisen between these de-

fendants and one Nels Tjosevig as to their respec-

tive rights and interests in said claims, these defend-

ants and Andrew Halvorsen engaged the plaintiffs

as their attorneys and entered into the written con-

tract set forth by the plaintiffs in their amended

and supplemental complaint herein. And thereupon

such proceedings were had that a decree was ren-

dered on April 6, 1911, by the District Court at Val-
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dez as alloi^od in jiai'nGjraph V of plaintiff's amended

and siipplonicntal comi)laint herein. [26]

II.

That by reason of said contract and conveyance

and decree plaintiffs claim to be and become the

owners of seven and one-half per cent (7i^%) of the

defendants' interest in the mining claims described

in said decree, being 71/27^ of the interest decreed

in said decree to be the interest of these defendants,

and these defendants admitted and conceded the title

of the plaintiffs thereto, and the said plaintiffs and

these defendants became and were joint and co-

owners in and to each and all of said claims de-

scribed in said decree.

III.

That at the time of the making of said contract

with the plaintiffs of date January 12, 1911, and at

all times subsequent to said date, each and all of

the mining claims and properties included in and

affected by said contract and conveyance and decree

of April 6, 1911, were unpatented mining claims

held under the laws of the United States of Amer-

ica and of the Territory of Alaska by right of dis-

covery, location and improvement, and that at all

of said times and at all the times hereinafter set

forth it became and was necessary under said laws

for the owners or claimants of said unpatented min-

ing claims annually to do and perform assessment

work to the value of $100.00 in amount upon or for

the benefit of each and every of such unpatented

mining claims, and that at all times hereinabove and

hereinafter in this answer mentioned the plaintiffs
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and each of them well knew that in order to hold,

protect and perfect a possessory title of themselves

and their co-owners in and to such mining claims

it was necessary that the assessment work afore-

said [27] be annually performed thereon.

IV.

That after the making of said contract of January

12, 1911, and after the rendition of said decree of

April 6, 1911, and continuously down to date the

plaintiffs and each of them, notwithstanding full

knowledge upon their part of all the facts herein-

above in this affirmative defense set forth, failed

and refused to contribute the proportionate share

of the total cost of performing the annual assess-

ment work upon said mining claims which their in-

terest and title therein bore to the whole interest

and title owned jointly by them and their co-Qwners

of said claims, and failed and refused to contribute

any part of said proportionate share, and that these

defendants did do and perform and cause to be done

and performed all of the amiual assessment work

upon said claims required by law for the years 1911,

1912, 1913, 1914 and 1915 for their own shares and

interest in the same and also for the plaintiffs' pro-

portionate share thereof. That during the years

1913 and 1914 the said proportionate share of the

amiual assessment work upon said mining claims

so jointly owned which should have been contributed

by the plaintiff and which they were legally bound

to contribute was $150.00, but the plaintiffs did not

nor did either of them during said years or at any

time before or since said years, furnish, provide or
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contribute said proportionate share or furnish or

contribute said sum of money or any part thereof,

nor did the said plaintiffs or either of them during

said years or at any time theretofore or thereafter

in any manner whatsoever do or perform or offer

to do or perform any part of the assessment work

required by law to be [28] done and performed

upon said claims during said years 1913 and 1914,

and that during said two years because of the fail-

ure, neglect and default of the plaintiffs aforesaid,

these defendants were compelled to and did expend

upon said mining claims so jointly owned the full

proportionate part of the total cost of the assess-

ment work required by law to be done upon said

mining claims w^hich the combined joint interest of

the plaintiffs and said defendants Christian Tjose-

vig and Eli Tjosevig bore to the sole interest, claim

and title of all the owners of said claims, and that

the said defendants Christian Tjosevig and Eli

Tjosevig furnished and contributed and provided

the said sum of $150.00 which should have been

contributed by the plaintiffs as their just and proper

portion of said total cost in addition to contributing

and providing their own proper and just share

thereof. That the said Nels Tjosevig above named

held an interest in said claims and that he performed

during said years his share of the assessment w^ork

upon said claims, and that these defendants and

Andrew Halvorsen heretofore named also did and

performed their full share of the assessment work

upon said claims and that the said plaintiffs, as well

as F. M. Brown, John Lyons, Gust Djarf, Charles
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Garwood, failed and neglected to do any part of the

assessment work upon said claims or any part

thereof for said years from 1911 to 1915, and these

defendants in order to maintain the title to said

claims were compelled to and did do the full assess-

ment work upon said claims for each and every one

of said parties.

V.

That thereafter, to wit, beginning with the 2d

[29] day of March, 1915, these defendants duly

caused to be published once each week for the period

of ninety (90) days in the '^Chitina Leader," a

newspaper of general circulation published at

Chitina, Alaska, which said newspaper was the news-

paper published nearest to the mining claims herein

involved, a certain notice of forfeiture in words and

figures as follows:

"NOTICE OF FORFEITURE.
To F. M. Brown, John Lyons, Gust Djarf, Charles

Garwood, T. J. Donohoe, Edmund Smith, your

heirs, administrators and assigns, and to all

to whom it may concern.

You are hereby notified, that we have expended,

during years 1913 and 1914, upon your F. M. Brown,

and John Lyons, joint one-tenth (1/10) interest

three hundred and sixty ($360.00) dollars Gust
Djarf, one forty-eighth interest, seventy-five ($75.00)

dollars, Charles Garwood, one-forty-eighth interest

seventy-five ($75.00) dollars, lawful money of the

United States, in labor and improvements upon your

above-mentioned interest, in those mining claims

lying and being, on Hidden Creek, in the recording
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Precinct of Chitina, Alaska, which are known as the

Tjosevig Group, consisting of the Tjosevig No. 1 to

15, inclusive, also Norway No. 2; Nebraska and

Charlotte, also you T. J. Donohoe, and Edmund
Smith, one and six-tenth of one-forty-eighth in-

terest in the above-mentioned claims, also on your

seven and one-half of one hundred per cent interest

in the Dagny Marie, and Carbonite Hill claims, be-

ing in all one hundred and fifty dollars lawful money
of the United States, in labor and improvements

upon your joint above-mentioned interest, in those

mining claims, lying and being on Hidden Creek,

in the recording Precinct of Chitina, Alaska, the

location notice of all the above-mentioned claims

being of record in the mining and recording books,

in the office of the Commissioner and recorder, at

Valdez, and at Chitina, Alaska, in order to hold said

claims, under the provision of Section 2324 of the

Revised Statutes of the United States, concerning

Annual labor on mining claims, being the amount

required to hold said lode claims, for the period end-

ing December 31st, 1914.

And unless within ninety days after the comple-

tion of this publication, to wit, within ninety days

after the eighth day of June, 1915, you contribute

your portion of such expenditure, incurred in per-

forming said annual labor and improvements which

is the above-mentioned sum, your interest in said

claims will become the property of your co-owners,

who have made the required expenditure, by the

terms of said section.
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Dated at Chitina, Alaska, this 22d day of Feb-

ruan-, 1915.

CHRISTIAN TJOSEVIG.
ELI TJOSEVIG.

First Publication, March 2d, 1915.

Last Publication, June 1st, 1915. [30]

PROOF OF PUBLICATION.
United States of America,

Territory of Alaska,—ss.

W. A. Steele, being first duly sworn, deposes and

says: That he is the publisher of the "Chitina

Leader," a newspajDer published in Chitina, in the

Territory of Alaska; that the Notice of Forfeiture

to F. M. Brown, John Lyons, Gust Bjarf, Charles

Garwood, T. J. Donohoe, and Edmund Smith, a

copy of which is hereto attached, and made a part of

this affidavit, was first published in said newspaper,

in its issue dated the 2d day of March, 1915, and was

published once each week in said newspaper, for

thirteen consecutive weeks thereafter, the last pub-

lication thereof being in the issue dated the first day

of June, 1915.

W. A. STEELE.

Subscribed and sworn to before me this 21st day

of June, A. D. 1915.

[Seal] C. M. FRAZIER,
Notary Public in and for the Territory of Alaska,

My commission expires July 24, 1917.

Filed for record this 15th day of January, 1916,

at the request of John Nelson.

WM. O'CONNOR,
Recorder.
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Tliat the publication of said notice of forfeiture

was for the purpose of forfeiting to these defend-

ants the interest and title theretofore owned by the

plaintiffs with these defendants and was based upon

and published because of an entire failure upon the

part of the plaintiffs to contribute their propor-

tionate share or any part or share whatsoever of the

cost of performing the said assessment work of the

two years mentioned, and because of the furnishing

and paying and providing by said defendants in de-

fault of contribution by the plaintiffs of the whole

of said share which plaintiffs should have con-

tributed.

VI.

That thereafter notwithstanding the publication

by said two defendants of the notice of forfeiture

aforesaid [31] the plaintiffs and each of them

wholly failed and refused for more than ninety days

subsequent to the completion of said period of pub-

lication, to wit, for more than ninety days after

June 1, 1915, and in fact continuously down to the

time of the making of this answer to contribute the

said sum of money representing their proportionate

part of the cost of doing said assessment work for

the years 1913 and 1914 or any part thereof, and

wholly failed and refused to reimburse these defend-

ants for the said sum of $150 so expended by them

in the manner and for the purposes described or

any part of said sum, and therefore by reason of said

default upon the part of the plaintiffs under and by

virtue of said notice of forfeiture and the publica-

tion thereof the plaintiffs and each of them ceased



40 Christian Tjosevig et al. vs.

to have any title, interest or claim in and to said

jointly owned mining claims and properties, and

these defendants thereupon, by virtue of the facts

hereinabove recited and under and by virtue of sec-

tion 2324 of the Revised Statutes of the United

States, became and were the owners of all the right,

title and interest theretofore possessed by the plain-

tiffs in said mining claims.

VII.

And further answering said amended and supple-

mental complaint and as a further and second af-

firmative defense these defendants allege:

I.

That on the 6'th day of June, 1916, these defend-

ants sold to the Josevig-Kennecott Copper Company

all their right, title and interest in a large number

of mining claims including some of the mining

claims mentioned [32] in the decree of the Court

as pleaded by the plaintiffs in their amended and

supplemental complaint herein. That said sale w^as

made in writing and in Avords and figures as fol-

lows:
. ,,

,

AGREEMENT.
This Indenture, made this 6th day of June, 1916,

by and between Christian Tjosevig, Eli Tjosevig, his

wife, and Andrew Halvorsen, all of McCarthy, in

the Territory of Alaska, hereinafter called the first

parties and the Josevig-Kennecott Copper Com-

pany, a corporation, duly organized and existing

under the laws of the State of Washington, herein-

after called the second party, Witnesseth

:

That Whereas the first parties are ow^ners of mi-
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divided interests in certain mining lodes and elaims

situate on Hidden Creek (a trilmtary of the Kenne-

cott River) in the Chitina Mining and Recording

District, Territory of Alaska, as follows, to wit : The
Tjosevig Nos. 1 to 15, inclusive, Nebraska, Norway
No. 2, Charlotte, Contact Lode, Carbonate Hill,

Dagney Marie and the Consolidated placer claim,

the location certificates of all of which are of record

in the office of the United States Commissioner and

Recorder for the said Chitina Recording District, at

Chitina, Alaska, reference is hereby made to said

records for a more particular description of said

mining claims.

1. Now, therefore, in consideration of a deed of

all the right, title and interest of the first parties

in and to the said mining lodes and claims, the second

party agrees as follows:

a. To limit its capitalization to 2,500,000 shares

of the par value of $1.00 per share.

b. To deliver to the Scandinavian-American

Bank of Seattle, Wash., stock certificates, properly

executed, to 2,499,995 shares of the capital stock of

second party, made out to the First Bank of Cor-

dova, as Trustee, as owner.

c. To make sales of the said capital stock at no

less than the following prices

:

The first 200,000 shares at 15^ per share.

The second 200,000 shares at 20^ per share.

The third 200,000 shares at 30^ per share.

The fourth 200,000 shares at 40^ per share.

The fifth 200,000 shares at 50^ per share.

d. To pay the money received from said sales of
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capital stock, to the said Scandinavian-American

Bank upon receipt of stock certificate to the amount

of the money so paid, by transfer of portions of the

2,499,995 shares aforesaid issued to the First Bank
of Cordova, as Trustee. [33]

e. To assent to the payment of $117,000.00 of the

first moneys received from said sale of capital stock

to the First Bank of Cordova, as Trustee for the

first parties.

f. To deliver to the Scandinavian-American

Bank at least the following amounts at the time

herein stated in payment of stock sold.

(1) $17,000 on or before October 1, 1916.

(2) $15,000 on or before December 15, 1916.

(3) $25,000 on or before February 1, 1917.

(4) $10,000 on or before the first of every month

thereafter for five consecutive months.

(5) $10,000 on or before Oct. 1, 1917.

(6) $10,000 on or before Nov. 1, 1917.

(7) $10,000 on or before Dec. 15, 1917.

(8) $10,000 on or before Feb. 1, 1918.

(9) $10,000 on or before Apr. 1, 1918.

(10) $10,000 on or before May 1, 1918.

(11) $8,000 on or before June 1, 1918.

g. To pay the costs of the U. S. Revenue stamps

necessary to be affixed to deed of first parties to

second party.

h. To do the annual assessment work on the min-

ing property aforesaid and record the same accord-

ing to law, while this agreement is in force.

i. To execute and deliver an indemnity bond in

some reliable surety company or companies ap-
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proved by the Scandinavian-American Bank condi-

tioned that the second party will not sell, lease, mort-

gage or otherwise encumber or alienate said mining

lodes or claim until the first parties have been paid

the sum of $117,000.00 hereunder, said bond to be a

condition precedent to the delivery of the deed of

said mining property to the second party.

2. The first parties agree as follows:

A. To the delivery of the said 2,499,995 shares

of stock to the Scandinavian-American Bank for

the First Bank of Cordova, as Trustee.

B. To instruct the First Bank of Cordova to au-

thorize the Scandinavian-American Bank to trans-

fer shares on the request of George Francis Rowe
to the persons named by said Rowe, by transfer of

the stock held by said Cordova bank as trustee, in

such amounts as said Rowe may request, upon the

payment of the purchase price for said stock in ac-

cordance with Paragraph c of this agreement.

C. To the payment of the first moneys received

from said stock sale up to $2,000.00 to Nels Tjose-

vig by said banks.

D. To instruct The First Bank of Cordova as

Trustee to deliver Christian Tjosevig a stock certifi-

cate for 125,000 shares in the second party, to de-

liver to Nels Tjosevig a stock certificate for 10,000

shares in the second party, and to deliver the unsold

portion of the stock, less this 135,000 shares, to the

second party when the first parties have received

$117,000.00 hereunder, and Nels Tjosevig has re-

ceived $58,000.00 under an agreement similar in most

respects to this and concurrently executed. [34]
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3. It is agreed between the parties hereto that if

the second party shall fail at any time to make the

pa}Tnents required by Paragraph ''f " of this agree-

ment within the times therein named, that the second

party shall thereupon upon thirty days written

notice forfeit all its rights to have a portion of said

2,499,995 shares delivered to it, and the same shall

become the exclusive property of the first parties

and Nels Tjose^dg.

4. It is understood and agreed that the second

party shall have the right to enter upon said mining

claims at any time after the execution of these

presents for the purpose of mining, developing and

equipping said property and operating the same as a

going mine or mines, and to sell or dispose of any of

the ores so mined or milled, the right of the first

parties to enter upon said property for the purpose

of inspection and examination being expressly re-

served.

5. It is agreed by the parties hereto that except

as modified herein, time shall be of the essence of

this agreement, and that the annual assessment work

herein provided for shall be commenced in each

year on or before the 10th day of July and shall be

completed on or before the 1st day of October.

6. This agreement binds and affects all the heirs,

successors, executors, administrators and assigns of

all the parties hereto, in all of its clauses, terms,

conditions, covenants and agreements.

In witness whereof, the said parties of th6 first
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and second parts hereunto set their hands and seals

this 6th day of June, 1918.

CIIKISTTAN TJOSEVIG. (Seal)

ELI TJOSEVIG. (Seal)

By CHRISTIAN TJOSEVIG,
Attorney in Fact.

ANDREW HALVORSEN. (Seal)

By CHRISTIAN TJOSEVIG,
Attorney in Fact.

JOSEVIG-KENNECOTT COPPER COM-
PANY,
By GEORGE FRANCIS ROWE,

Agent.

Witnesses to signatures of all parties

:

MARY A. BURROUGHS.
EDWARD F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

This is to certify that on the 6th day of June,

1916, before me, Edward F. Medley, a notary public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personally appeared Christian

Tjosevig to me known to be the individual described

in and who executed the within and foregoing in-

strument and acknowledged to me that he signed

and sealed the same as his free and voluntary act

and deed for the uses and purposes therein men-

tioned.

Witness mv hand and official seal on the dav and
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year in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917. [35]

United States of America,

Territory of Alaska,—ss.

This is to certify that on this 6th day of June,

1916, before me, Edward F. Medley, a notary public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personally appeared Christian

Tjosevig, known to me to be the individual described

in and who executed the within instrument as attor-

ney in fact of Eli Tjosevig, his wife, and Andrew

Halvorsen, and acknowledged to me that he signed

and sealed the same as the free act and deed of Eli

Tjosevig, his wife, and Andrew Halvorsen, as their

attorney in fact, for the uses and purposes therein

mentioned, and also acknowledged to me that he was

duly authorized to so sign as attorney in fact.

Witness my hand and official seal on the day and

year in this certificate first above written.

[Seal] EDWAED F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

United States of America,

Territory of Alaska,—ss.

This is to certify that on this 6th day of June,

1916, before me, Edward F. Medley, a notary public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personally appeared George

Francis Rowe, to me known to be the person de-

scribed in and who executed the within instrument
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as agent of the Josevig-Kennecott Copper Company,

and acknowledged to me that he signed and executed

the same as the free and voluntary act and deed of

said company, a corporation, as its agent, and in be-

half of said company ; and also acknowledged that he

was duly authorized so to do by said Josevig-Kenne-

cott Copper Company.

Witness my hand and official seal the day and year

m this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

DEED.
THIS INDENTURE made this 6th day of June,

1916, between Christian Tjosevig, Eli Tjosevig, his

v\ife, Andrew Halvorsen, and Nels Tjosevig, all of

McCarthy, in the Territory of Alaska, as the parties

of the first part, and Tjosevig-Kennecott Copper

Company, a corporation, duly organized and exist-

ing, under the laws of the State of Washington, as

the party of the second part,

WITNESSETH : That the said parties of the first

part, for and in consideration of the sum of one

hundred dollars, lawful money of the United States,

and other good and valuable considerations to them

in hand paid, by the party of the second part, the

receipt whereof is hereby acknowledged, do by these

presents, remise, release and [36] forever quit-

claim unto the said party of the second part, and to

its successors and assigns, all of the right, title and

interest of the parties of the first part, in and to the

following mining property, to wit:
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Those certain mining claims, or lodes, situate on

Hidden Creek (a tributary of the Kennicott River)

in the Chitina Mining and Recording District, Ter-

ritory of Alaska, as follows, to wit:

The Tjosejig Nos. 1 to 15, inclusive, Nebraska, Nor-

way No. 2, Charlotte, Contact Lode, Carbonite Hill,

Dangy Marie, and the Consolidated Placer claim, the

location certificates of all of which are of record in

the office of the United States Commissioner and

Recorder for the Chitina Recording District, Ter-

ritory of Alaska, at Chitina, Alaska, reference is

hereby made to said records, for a more particular

description of said mining claims.

TOGETHER with all the dips, spurs, angles and

also all the metals, ores, gold, silver, quartz rock,

copper and mineral earth therein; and all the rights,

privileges and franchises thereto incident, appendant

and appurtenant, or therewith usually had and en-

joyed, and also, all and singular the tenements, here-

ditaments, and appurtenances, thereunto belonging,

or in any wise appertaining and the rents, issues and

profits thereof; and also, all the estate, right, title,

interest, property, possession, claim and demand,

whatsoever, as well in law as in equity, of the said

parties of the first part, of, in or to, the said premises,

and every part and parcel thereof; with the ap-

purtenances.

TO HAVE AND TO HOLD: All and singular,

the said premises, together with the appurtenances

and privileges thereunto incident unto the said

party of the second part, its successors and assigns

forever.



T. J. Donohoe and Edmund Smith. 49

IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and seals

the day and year first a})ove written.

CHRISTIAN TJOSEVIG. (Seal)

ELI TJOSEVIG. (Seal)

By CHRISTIAN TJOSEVIG,
Attorney in Fact,

ANDREW HALVORSEN. (Seal)

By CHRISTIAN TJOSEVIG,
Attorney in Fact,

NELS TJOSEVIG. (Seal)

Signed and sealed in the presence of:

MARY A. BORROUGHS.
EDWARD F. MEDLEY.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY: That on this 5th day of

June, A. D. 1916, before me, Edward F. Medley, a

notary public in and for the Territory of Alaska,

duly commissioned and sworn, personally appeared

Christian Tjosevig and Nels Tjosevig, to me known

to be the individuals described in and who executed

the within instrument, and acknowledged to me that

they signed and sealed the same, as their free and

voluntary act and deed and for the uses and pur-

poses therein mentioned. [37]

WITNESS my hand and official seal on the day

and year in this certificate first above written.

[Seal] EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.
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United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY: That on this 6th day of

June, 1916, before me, Edward F. Medley, a notary

public, in and for the Territory of Alaska, duly com-

missioned and sworn, personally appeared Christian

Tjosevig, to me known to be the individual described

in, and who executed the within instrument as the

attorney in fact of Eli Tjosevig, and Andrew Halvor-

sen, and acknowledged to me that he signed and

sealed the same, as the free voluntary act and deed

of Eli Tjosevig and Andrew Halvorsen, for the uses

and purposes therein mentioned, and also acknowl-

edged to me that he w^as duly authorized so to do, by

Eli Tjosevig and Andrew Halvorsen.

WITNESS my hand and official seal on the day

and year in this certificate first above written.

EDWARD F. MEDLEY,
Notary Public for Alaska.

My commission expires Oct. 11, 1917.

II.

That at the time of making said contract and deed

with and to the said Josevig-Kennecott Copper Com-
pany, the affidavit of the notice of forfeiture of the

interest of said plaintiffs in said mining claims was

on record in the office of the mining recorder in the

District where said claims were located; that the

same was known to the purchaser of said mining

claims and examined by its representative and title

to said mining claims was accepted subject to the

legality of said notice of forfeiture, and the pur-
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chaser of the interest of these defendants was fully

informed of all the facts and circumstances in con-

nection with the interest claimed by the plaintiffs

herein and in and to said mining claims and of all

the proceedings by which the plaintiffs [38] had

been divested of their right and title in and to said

mining claims, and the purchaser accepted the title

subject thereto and subject to the sufficiency and

legality thereof, and these defendants did in no man-

ner warrant the legality or sufficiency of the pro-

ceedings by which said plaintiffs had been divested

of their interest in said mining claims, and that the

consideration paid and to be paid was solely for the

interest of these defendants and Andrew Halvorsen

and Nels Tjosevig, whatever that interest legally

was.

Further answering said amended and supple-

mental complaint and as a further and third

affirmative defense, these defendants allege:

I.

That under and by virtue of the terms of sale of

the interest of these defendants in said mining claims

the last payment of the purchase price becomes due

June 1, 1918. That these defendants have received

no part of the stock specified in said contract of sale

to be delivered to them. That under the terms of

said contract all stock is due these defendants, or

either of them, June 1, 1918, being the date for the

last and final payment of the money due upon said

purchase price. That the purchaser of the interest

of these defendants in said mining claims volun-

tarily paid the last money due upon said contract to
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the said First Bank of Cordova on or about the 18th

day of January, 1917, for and on behalf of these de-

fendants and the defendant Andrew Halvorsen and

also Nels Tjosevig to be held by said bank under the

order of this Court to be paid according to the de-

cree of this Court, but said purchaser refused and

still refuses to deliver to these [39] defendants,

or either of them, said stock or any part thereof, on

the ground that under the contract the same is not

due to be delivered before the 1st day of June, 1918,

and that this provision of the contract was made for

the specifie purpose of preventing such stock being

placed on sale in competition with the purchaser's

sale of treasury stock.

II.

That the purchaser of the interest of these de-

fendants was organized under the laws of the State

of Washington and has a capital stock of 2,500,000

shares of the par value of $1.00 per share—that is,

its sole assets consist of the interest in said mining

claims conveyed to it by the deed set forth in these

defendant's second affirmative defense and for which

it agreed to pay $175,000, and paid no part thereof

at the time. It then went to New York City and

spent $40,000.00 in advertising its stock for sale,

falsely representing, among other things, that the

mining claims were fully developed as a mine and

fully paid for and free from mortgages and indebted-

ness and that only a small amount of its treasury

stock was to be sold for development purposes, all

unknown to these defendants, and by so doing caused

its treasury stock to be registered in the New York
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registry office and its officers to attend in New York

to issue and transfer its treasury stock, and by so

doing caused a fraudulent value of its treasury stock

and the same to be listed for a third time in Decem-

ber, 1916, at 50^ per share. That thereupon some

of the promoters who had obtained stock at 15^ per

share went to New York City and offered their stock

for less than the price of the company's treasury

stock and thereby caused inquiry to be made, the

facts to become known that the money [40] re-

ceived for the sale of the stock was not used for de-

velopment purposes, but for payment of the mining

claims and that the claims were not fully developed

as a mine and the stock at once lost all market value,

and the purchasers caused suits to be brought against

parties who had sold the stock for the return of the

money on the ground of misrepresentation, which

said suits are now pending.

III.

That said stock is now worth as much as it ever

was; that whatever ore or value w^ere in said mining

claims are there now and that in case the Court shall

determine that the plaintiffs herein are entitled to

any part of said stock, these defendants are ready

and willing to transfer to them such portion thereof

as the Court shall find them entitled to as soon as said

stock is transferred to these defendants.

Further answering said amended and supple-

mental complaint, and as a further and fourth af-

firmative defense, these defendants allege:

That in addition to the mining claims in which

plaintiffs claim an interest these defendants also



54 Christian Tjosevig et al. vs.

sold by said contract and deed one certain lode claim

known as the Contact lode, to which the defendant

Christian Tjosevig had sole and exclusive title, which

claim is of great value and worth more than all the

other claims together, also an association placer min-

ing claim containing 160 acres, being in extent the

size of eight of the quartz or lode claims, which said

association placer claim is of great value and vital

to the development of the quartz claims and said

placer claim was the sole and exclusive [41] prop-

erty of the defendant Eli Tjosevig. That in addi-

tion to the interest of these defendants decreed to

them by the decree of the Court as alleged by the

plaintiff in paragraph Y of their amended and supple-

mental complaint, these defendants acquired after

the rendition of said decree the interest of F. M.

Brown and John Lyons, being ten per cent of the

whole of said claims described in said decree, also the

interest of Gust Djarf, being one forty-eighth (1/48)

thereof, and the interest of Charles Garwood, being

one-forty-eighth (1/48) thereof; that the defendant

Andrew Halvorsen subsequent to the rendition of

said decree acquired title to three-forty-eighths

(3/48) interest in said claims, which interest was in

no way affected hj the claims of the plaintiffs and

that out of the money received in payment for the

interest of these defendants and for the interest of

the defendant Halvorsen, $20,000.00 was the price

for which said Halvorsen sold his interest, leaving

a balance paid to these defendants for their interest

of $97,000.00, which was in payment for all their in-

terest, including the claims which the said plaintiffs
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never had and do not claim any interest, and there is

no way of determining or of ascertaining if the Court

shall find that the plaintilfs are entitled to any part

of the money received by these defendants, what

their proportion or share shall be. That after the

rendition of said decree of April 6, 1911, said plain-

tiffs failed and have ever since failed to assert any

claim to said mining claims and refused to accept

any deed or conveyance thereof and refused and

neglected to in any manner assist in developing these

claims as mines and making them valuable for sale

or to expend any money in developing the same,

and that these defendants have all these years spent

[42] all their earnings and went heavily in debt

working upon said claims and doing the assessment

work upon the same and driving tunnels and sinking

shafts and making open cuts, exposing the ore upon

such claim and developing the same so that they

could be sold at a profit. That the plaintiffs knew

this all that time, and that they knew in April of

1916 that negotiations were pending for the sale of

these claims, but failed and neglected to assert any

right or interest in the same and did not assert any

right or claim until after the claims had been sold

and the money had been paid into bank, when they

caused the same to be enjoined and stopped by an

injunction issued out of the District Court, and that

the plaintiffs, if ever they have had any interest in

said claims by reason of their contract aforesaid,

have been guilty of laches and by reason thereof are

now estopped in equity from making any claim to

the proceeds of the sale of said mining claims.
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That the plaintiffs caused an injunction to issue

depriving these plaintiffs of the use of the money

that was paid in to the bank for their benefit, and by

reason thereof these defendants have sustained a

great loss and injury and lost interest upon the

mone}^ held by the bank.

WHEREFORE, these defendants pray that the

plaintiff take nothing by this action; that this action

be dismissed, and that the defendants have judg-

ment against the plaintiffs for all damages sustained

by them by reason of said injunction, and against

the surety on plaintiffs' injunction bond for all cost

and damages sustained by them by reason of the in-

junction issued, including interest at the legal rate

upon all money detained and held in the bank by

reason of said injunction, and for [43] such other

and further relief as to the Court shall seem just,

meet and equitable.

MARTIN J. LUND,
Attorney for Defendants Christian Tjosevig and

Eli Tjosevig.

United States of America,

Territory of Alaska,—ss,

Christian Tjosevig, being first duly sworn, deposes

and says: That he is one of the defendants in this

action; that he has read the foregoing answer to

plaintiffs' amended and supplemental complaint,

knows the contents thereof and believes the same to

be true.

CHRISTIAN TJOSEVIG.
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Subscribed and sworn to before me this 16th day

of February, 1918.

[Seal] ALFRED E. MALTBY,
Notary Public for Alaska.

My commission expires June 7, 1919.

Copy of the foregoing answer received this 16th

day of February, 1918.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiffs.

Filed in the District Court, District of Alaska,

First Division. Feb. 16, 1918. J. W. Bell, Clerk.

By
, Deputy. [44]

In the District Court for the Territory of Alaska,

First Division.

No. 653-A.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
JOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Answer of Andrew Halvorsen to Plaintiffs' Amended
and Supplemental Complaint.

Comes now Andrew^ Halvorsen, and for answer to
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plaintiffs' amended and supplemental complaint

herein admits, denies and alleges as follows

:

I.

This defendant admits the allegations contained in

paragraph I of said complaint.

II.

This defendant admits the allegations contained

in paragraph II of said amended and supplemental

complaint.

III.

This defendant denies each and every allegation

contained in paragraph III of said amended and sup-

plemental complaint except as hereinafter admitted.

IV.

This defendant admits the allegations contained

in paragraph IV of said amended and supplemental

complaint. [45]

V.

Answering paragraph V of said amended and sup-

plemental complamt, this defendant admits that the

plaintiffs herein acted as his attorney in said suit

and that a decree was rendered as therein alleged,

and denies each and every other allegation contained

in said paragraph V.

VI.

This defendant denies each and every allegation

contained in paragraph VI of said amended and sup-

plemental complaint except as hereinafter admitted.

VII.

This defendant denies each and every allegation

contained in pargraph VII of said amended and sup-

plemental complaint except as hereinafter admitted
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and specially denies, that this defendant sold the

interest of said plaintiffs in said mining cliams, if

any they had.

VIII.

This defendant denies each and every allegation

contained in paragraph VIII of said amended and

supplemental complaint.

IX.

Answering paragraph IX of said amended and sup-

plemental complaint this defendant admits that the

First Bank of Cordova holds $17,000.00, part of the

price for the interest of this defendant in said mining

claims, and that such sum is held by said bank under

the orders of this Court and this defendant denies

each and every other allegation in said paragraph

IX contained. [46]

X.

This defendant denies each and every allegation

contained in paragraphs XI, XII, XIII, XIV, XV
of said amended and supplemental complaint.

Further answering said amended and supple-

mental complaint and for a first affirmative defense

this defendant alleges:

I.

That this defendant in 1911 and prior thereto

claimed an interest in the mining claims described

in plaintiffs' amended supplemental complaint herein

and that this defendant jointly with Christian Tjose-

vig and Eli Tjosevig entered into the contract set

forth by the plaintiffs in their said amended and

supplemental complaint for their services pending

the litigation of the interest of this defendant to
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said mining- claims. That by the decree rendered by

the Court in said action this defendant was entirely

divested of all right, title and interest in and to each

and every one and all of said mining claims, and at

the termination of said suit this defendant had no

interest in said claims, and by the terms of the con-

tract entered into between the parties hereto, the

plaintiffs were entitled to no relief whatever from

this defendant.

II.

That subsequent to the entry of said decree and

on the 1st day of July, 1911, this defendant bought

from Andrew Holman, John Ekemo, and G. C. Haz-

let, their interest in and to certain lode mining

claims, some of which claims were the same as re-

ferred to in the decree of said Court, but that the in-

terest conveyed to this defendant was in no [47]

way connected with or involved in the litigation in

said suit.

That said conveyance of said claims to this de-

fendant was made in Avriting and is in words and

figures as follows:

THIS INDENTUEE, made the 1st day of July

in the year of our Lord one thousand nine hundred

and eleven.

BETWEEN Andrew Holman, John Ekemo and

G. C. Hazlet by Christian Tjozevig, attorney in fact,

all of Valdez, Alaska, the parties of the first part,

and Andrew Halvorsen of the same place, party of

the second part,

WITNESSETH:
That the said party of the first part, for and in.
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consideration of the sum of one dollar, lawful money
of the United States of America, to me in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, has granted, bar-

gained, sold, remised, released and forever quit-

claimed, and by these presents do grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, an undivided three foitrty-eight interest in

and to those certain lode mineral claims known as

the Tjosevig Group of Twenty-four claims located

by me in the year 1903 and 1906, all situated about

ten miles west from the Bonanza Mine on Kennecot

River, Chitina Mining District, Alaska, the Loca-

tion Notices of which claims were filed for record

at the Valdez Recording Office, Alaska.

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver-bearing

quartz-rock and earth therein; and all the rights,

privileges and franchises thereto incident, appendant

and appurtenant or therewith usually had and en-

joyed; and, also, all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and rents, issues

and profits thereof; and, also, all the estate, right,

title, interest, property, possession, claim and de-

mand whatsoever, as well in law as in equity, of the

said party of the first part, of, in or to the said prem-

ises, and every part and parcel thereof, with the ap-

purtenances.

TO HAVE AND TO HOLD all and singular, the

said premises, together with the appurtenances and
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privileges thereunto incident, unto the said party of

the second part, and his heirs and assigns forever.

IN WITNESS WHEREOF, the said parties of

the first part have hereunto set hand and seal

the day and year first above written.

ANDEEW HOLMAN. (Seal)

JOHN EKEMO. (Seal)

G. C. HAZLET. (Seal)

Signed by

CHRISTIAN TJOSEVIG, (Seal)

Attorney in Fact for Above Names.

Signed, sealed and delivered in the presence of:

F. C. WEBER.
THOMAS W. BLAKNEY. [48]

United States of America,

District of Alaska,—ss.

This is to certify that on this 1st day of July, A. D.

1911, before me, the undersigned, a notary public in

and for the District of Alaska, duly commissioned

and sworn, personally came Christian Tjosevig, to

me known to be the individual described in and who

executed the within instrument, and acknowledged

to me that he signed and sealed the same as his free

and voluntary act and deed, for the uses and pur-

poses therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notary Seal] F. C. WEBER,
Notary Public in and for the District of Alaska,

Residing at Valdez.

That subsequent thereto, in 1916, this defendant

sold such interest acquired by him jointly with
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Christian Tjosovig and Eli T.josevig to the Tjosevig

Kennecott Copper Company for the sum of $20,-

000.00, $3,000.00 of which has been paid to this de-

fendant and the balance of said purchase price, be-

ing $17,000.00, is now held by the First Bank of Cor-

dova under the injunction of this court, and has so

been held since the 19th day of January, 1917 ; that

t)y reason thereof this defendant has sustained great

damage, to wit: Interest at the legal rate on said

$17,000.00 from the said 19th day of January, 1917,

to date.

WHEREFORE, this defendant prays that this

action be dismissed and that he recover his costs and

disbursements herein expended, and that he have

judgment dissolving the injunction herein issued

and that he have judgment against plaintiffs and

the surety on their injunction bond for interest at

the legal rate on $17,000.00 from the 19th day of

January, 1917, to date, and costs of suit. That this

defendant have such other and further relief as to

the Court may seem just, meet and equitable.

MARTIN J. LUND,
Attorney for Defendant Andrew Halvorsen. [49]

United States of America,

Territory of Alaska,—ss.

Andrew Halvorsen, being first duly sworn, says

that he is the defendant herein ; that he has read the

foregoing answer, know^s the contents thereof and

believes the same to be true.

ANDREW HALVORSEN.
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Subscribed and sworn to before me this 16th day

of February, 1918.

[Seal] ALFRED E. MALTBY,
Notary Public.

My commission expires June 7, 1919.

Copy of the foregoing answer received this 16th

day of February, 1918.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiffs.

Filed in the District Court, District of Alaska,

First Division. Feb. 16, 1918. J. W. Bell, Clerk.

By , Deputy. [50]

In the District 'Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853-Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, TJOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and THE SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.
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Reply to Answer of Defendants Christian Tjosevig

and Eli Tjosevig.

Come now the plaintiffs and for reply to the an-

swer of the defendants Christian Tjosevig and Eli

Tjosevig to the 'plaintiffs' amended and supple-

mental complaint, admit, deny and allege as follows

:

I.

Eeferring to paragraph IX of the answer of the

defendants Christian Tjosevig and Eli Tjosevig, the

plaintiffs deny that the $17,0(T0 therein referred to

and held by the First Bank of Cordova pursuant to

a writ of injunction issued in this cause, is the exclu-

sive property of Andrew Halvorsen, but aver that

the same is part of the purchase price paid to the

defendants for the property elsewhere in the plead-

ings herein referred to and that as so held is subject

to the orders of this Court.

And for reply to the first affirmative defense,

plaintiffs admit, deny and allege: [51]

I.

Plaintiffs admit paragraph I of said first affirma-

tive defense.

II.

For reply to paragraph II of said first affirma-

tive defense, plaintiffs aver that the contract therein

referred to gave the plaintiffs an equitable interest

in the mining claims therein described, but deny that

said contract conveys a legal interest in and to said

mining claims, and further deny that the plaintiffs

are or were co-owners with the defendants in the

claims therein referred to; and in this connection
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aver that the defendants held the legal title to the

plaintiffs' interest in said mining claims in trust for

these plaintiffs.

III.

And for reply to paragraph III of said first af-

firmative defense, these plaintitfs deny that the

contract or conveyance therein referred to, conveyed

a legal title.

IV.

For reply to paragraph IV of said first affirma-

tive defense, these plaintiffs deny the allegations

herein contained.

V.

Replying to paragraph V of the first affirmative

defense of the answer of the defendants Christian

Tjosevig and Eli Tjosevig, these plaintiffs deny each

and every allegation therein contained, and in this

connection further aver that any attempt on the

part of the said Christian Tjosevig and Eli Tjose-

vig to advertise out or in any manner forfeit the in-

terests of said plaintiffs [52] was a fraud per-

petrated upon the part of the said Christian Tjose-

vig and Eli Tjosevig upon these plaintiffs in this,

that at all times in said paragraph referred to the

said Christian Tjosevig and Eli Tjosevig held the

interest of these plaintiffs in and to the mining

claims referred to in these pleadings and referred

to in said paragraph, in trust for the use and bene-

fit of these plaintiffs as trustees of an express trust,

and could not as such trustees cause or bring about

a forfeiture of the interest of these plaintiffs cestui

que trustent, all of which is referred to more in de-
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tail in tlio affirmative all(\s:ations rontained in this

reply. And allofto fnrthei' that the notiee of for-

feiture alleged herein to have heen published was

not such a notice as required by law to forfeit the

interests of co-owners in mining claims for failure

to contribute their proportionate share of the annual

assessment work of said co-owners, and did not in

any manner forfeit the interest of these plaintiffs

in and to the property therein described, and did not

forfeit the interests of any of the other parties, to

wit: F. M. Brown, John Lyons, Gust Djarf and

Charles Garwood, in and to the mining claims

therein described.

VI.

And for reply to paragraph VI of said affirma-

tive defense, these plaintiffs deny each and every

allegation therein contained.

And for a further repl}^ to said defense by way of

new matter the plaintiffs allege: [53]

I.

That in or about the month of April, 1911, the de-

fendant Christian Tjosevig, acting for himself and

as agent for the defendant Eli Tjosevig, his wife,

and the defendant Andrew Halvorsen, his brother-

in-law, made and entered into a parol contract with

these plaintiffs, wherein it was agreed on the part

.of said defendants that they would annually and

until sale of the mining claims was made, do and

perform all the assessment work required by law for

the proportionate share and interest which was

owned by these plainti:ffs in said several lode mining

claims, and in consideration therefor these plaintiffs
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then and there agreed with said defendants that they

should use their best efforts in endeavoring to secure

a purchaser or purchasers for the property de-

scribed in said complaint and that when called upon
they would draw all necessary papers, contracts,

agreements and conveyances in connection there-

with, and that they would counsel and advise the

said defendants on all matters connected with the

interests said defendants had, as well as the interest

said plaintiffs had, in the several lode mining claims,

and pending the sale of the joint interests of plain-

tiffs and defendants in said property, it was agreed

that the said defendants should continue to hold the

legal title for the equitable interests of plaintiffs in

said property in trust for said plaintiffs, and that

said [54] plaintiffs would endeavor to procure

a loan of money for the said Christian Tjosevig on

the interest of said defendants and the interest of

these plaintiffs in said mining claims, and that they,

the said plaintiffs, would jointly act as attorneys at

law for the said defendants in all matters in any

manner connected with said interest in said mining

claims until such time as a sale of said property

might be effected ; that the plaintiffs have fully and

completely complied with said agreement and per-

formed each and all of the matters and things to be

performed by them under the ters of said parol

agreement; that said defendants Christian Tjosevig

and Eli Tjosevig, well knew at the time they at-

tempted to forfeit the interest of these plaintiffs in

and to said several lode mining claims that these

plaintiffs had fully performed their part of said
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parol agreement and that there was no sum what-
ever due from these plaintiffs to them on account of

said assessment work or on account of any other

matter or thing whatsoever.

II.

These plaintiffs deny that the "Chitina Leader,"

named in the first affirmative defense, is or was at

the time therein alleged, a newspaper of general cir-

culation, published at Chitina, Alaska, and deny that

said newspaper [55] was the newspaper closest

to the mining claims herein involved, and deny that

the notice of forfeiture alleged to have been pub-

lished, was for the purpose of conveying to the de-

fendants Christian Tjosevig and Eli Tjosevig, the

interest and title to the said several lode mining

claims owned by these plaintiffs, or that said publi-

cation of the notice of forfeiture was published be-

cause of the entire failure or because of any failure

on the part of these plaintiffs to contribute their pro-

portionate share or any part or share whatsoever, of

the cost of performing said assessment work for the

two years therein mentioned, or for any other year

or years, and deny that these plaintiffs ever were or

now are in default of contribution of the whole or

any part or sum whatsoever that should have been

contributed by these plaintiffs to the defendants

Christian Tjosevig and Eli Tjosevig, and allege that

shortly before the publication of said notice of for-

feiture said defendant, Christian Tjosevig, acting

for himself and his co-owner, Eli Tjosevig, notified

these plaintiffs that said alleged notice of forfeiture

did not and would not apply to them even though
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their uanics were mentioned therein, and these plain-

tiffs further allege that the defendants and each of

them, are forever estopped from setting up this al-

leged forfeiture against these plaintiffs or either of

them.

III.

These plaintiffs further aver that the notice of

forfeiture, if any was published, was not published

for the period of time required by law; that the

notice [56] set forth in the answer and the notice

published, or either of them, was not published for

the period of time required by law and does not

comply with the requirements of Section 2324 of the

Revised Statutes of the United States or other laws

so as to forfeit the interest of these plaintiffs or the

other persons therein named in and to the several

lode mining claims therein referred to, and that

said referred to notices are of no force and effect as

against the rights of these plaintiffs or other persons

therein named, and are illegal and void.

And for reply to the second affirmative defense

to the amended and supplemental complaint, plain-

tiffs admit, deny and allege:

I.

Plaintiffs admit that the agreement therein re-

ferred to was made, but in this connection aver that

there were other agreements made between the par-

ties therein named, their agents and assigns, prior

to the agreement referred to in paragraph I of the

second affirmative defense, which prior agreements

were modified in part by the said agreement.
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II.

Plaintiffs further admit that the deed referred

to in paragraph I of said second affirmative defense

was executed and delivered by and between the par-

ties thereto, but in this connection aver that it was

expressly understood and agreed that said deed

should carry and convey the equitable interests of

these plaintiffs which the [57] defendants held in

trust, as well as any other right, title or interest that

these plaintiffs might have had at the time said deed

was made.

III.

Besides the admissions above made, these plain-

tiffs deny each and every other allegation contained

in said paragraph I of said second affirmative de-

fense.

For reply to paragraph II of said second affirma-

tive defense, these plaintiffs deny each and every

allegation in said paragraph contained.

And for reply to the third affirmative defense to

the amended and supplemental complaint, these

plaintiffs admit, deny and allege:

I.

These plaintiffs admit that the full purchase price

in money therein referred to, has been paid, and

further admit that the defendants have not received

the stock therein referred to, but deny each and

every other allegation therein referred, and in this

connection aver that the purchasers of the mining

claims referred to in the complaint, were ready and

willing to give the defendants the stock therein re-

ferred to but for the unlawful and fraudulent acts
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of these defendants, and partieularly because the

defendants agreed to sell and sold and conveyed the

interests of these plaintiffs and neglected and re-

fused to account for the proceeds received ; and that

by reason and on account of the acts [58] afore-

said, the purchasers of said property are holding

said stock as security that the defendants will keep

said purchasers harmless on account of the unlawful

acts aforesaid.

II.

For reply to paragraph II of said third affirmative

defense these plaintiffs admit that the purchaser,

Tjosevig-Kennecott Copper Company, was organized

under the laws of the State of Washington with a

capital stock as therein set forth; that it agreed to

pay one hundred seventy-five thousand dollars

($175,000) in cash besides stock, for the properties

therein mentioned; but deny each and every other

allegation therein contained.

III.

And for reply to paragraph III of said third af-

firmative defense, these plaintiffs deny all and

singular the allegations therein contained.

And for reply to the fourth affirmative defense

to the amended and supplemental complaint, these

plaintiffs deny each and every allegation therein

contained.

WHEREFORE, plaintiffs pray as in the complaint

herein, and further pray that the defendants Chris-

tian Tjosevig and Eli Tjosevig be required to place

the sum of seventeen thousand dollars ($17,000)

into the registry of the Court forthwith, and that
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upon failure so to do, said defendants be held in con-

tempt of Court.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiffs. [59]

United States of America,

Territory of Alaska,—ss.

Edmund Smith, being first duly sworn, on oath

deposes and says: That he has read the foregoing

reply to the answer of the defendants. Christian

Tjosevig and Eli Tjosevig, knows the contents there-

of, and the same is true as he verily believes.

EDMUND SMITH.

Subscribed and sworn to before me this 20th day

of February, 1918.

[Seal] SIMON HELLENTHAL.
Notary Public for Alaska.

My commission expires Dec. 15, 1921.

Copy received.

MARTIN J. LUND.

Filed in the District Court, District of Alaska,

First Division. Feb. 20, 1918. J. W. Bell, Clerk.

By John T. Reed, Deputy. [59%]
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In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Reply to Answer of Andrew Halvorsen.

Comes now tlie plaintiffs, and for reply to the an-

swer of Andrew Halvorsen to the amended and sup-

plemental complaint, admit, deny and allege

:

I.

Plaintiffs deny each and every allegation con-

tained in the first affirmative defense set forth in

said answer, and in this connection aver that the

interest therein set forth and referred to as having

been bought by said defendant Halvorsen from An-

drew Homan, John Ekemo and G. C. Hazlet was, at

the time of making of the contract between plaintiffs

and defendants on the 12th day of January, 1911,

owned by defendant Christian Tjosevig, and Chris-

tian Tjosevig, at said time, and many times there-

after, and in the presence of this said defendant



T. J. Donohoe and Edmund Smith. 75

Andrew Halvorsen, stated to these plaintiffs that he

owned said interest formerly owned by the said An-

drew Homan, John Ekemo and G. C. Hazlet; that the

contract between plaintiffs and [60] and defend-

ants, referred to in the amended and supplemental

complaint, was made and entered into upon the ex-

press understanding and agreement that the said de-

fendant Christian Tjosevig owned the interest therein

described, and the said Andrew Halvorsen at said

time and previous to the execution of the deeds set

forth in paragraph II of defendant Halvorsen 's first

affirmative defense, well knew that the said Christian

Tjosevig owned the said interest and claimed to own
the said interest, and had informed these plaintiffs

that he did own the said interests in said mining

claims formerly held by the said Andrew Homan,

John Ekemo and G. C. Hazlet, and w^ell knew that at

the time of making said contract it was agreed that

said interests should be part of the interests covered

by said agreement, and that these plaintiffs were to

have seven and one-half (7%) per cent of the interest

formerly owned by said Homan, Ekemo and Hazlet.

That by reason of the knowledge which the said

defendant Andrew Halvorsen had concerning this

interest as hereinbefore set forth, he is estopped

from claiming or alleging that the defendant Chris-

tian Tjosevig was not the owner of the interest de-

scribed in said defense at the time said contract was

entered into and the services rendered as in the

amended and supplemental complaint set forth and

at the time the decree w^as rendered.

Plaintiffs further allege that the said defendant
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Andrew Halvorsen paid no consideration whatever

for the interest purporting to be conveyed by said

deed, and that in truth and in fact he held said inter-

est from the time of the execution of said deed

as trustee for his codefendant [61] Christian

Tjosevig.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—ss,

Edmund Smith, being first duly sworn, on oath

deposes and says: That he has read the foregoing

reply, knows the contents thereof, and the same is

true, as he verily believes.

EDMUND SMITH.

Subscribed and sworn to before me this 20th day

of February, 1918.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My commission expires Dec. 15, 1921.

Copy received.

MARTIN J. LUND,
Atty. for Deft.

Filed in the District Court, District of Alaska,

First Division. Feb. 20, 1918. J. W. Bell, Clerk.

By John T. Reed, Deputy. [62]
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In the District Court for the Territory of Alaska,

Division No, 1, at Juneau.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-

DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Motion of Christian Tjosevig and Eli Tjosevig to

Strike Part of Reply, etc.

Come now defendants Christian Tjosevig and Eli

Tjosevig, his wife, and move the Court for an order

directing all of paragraph I of the affirmative defense

pleaded in the plaintiff's reply to the answer of said

defendant upon the ground that the same is a de-

parture from the cause of action stated in the com-

plaint in this action and that the same states an action

at law for a money demand, and, if true, is a de-

parture from the equitable nature of the case of ac-

tion stated in the complaint, and that the same states

a cause of action at law for the recovery of money

due upon a specific oral agreement.

In the event the foregoing motion is denied, these

defendants move the Court for an order directing the
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plaintiffs to elect upon which cause of action they

will proceed, whether upon the equitable cause of

action stated in their complaint or upon the action

set out in said paragraph I of their reply, and that if

the plaintiffs elect to rely upon the contract pleaded

in said affirmative defense, that the cause of action

be submitted to a jury as an action at law.

MARTIN J. LUND,
Attorney for Defendants Christian Tjosevig and Eli

Tjosevig.

Copy received 2/2, 1918.

HELLENTHAL & HELLENTHAL.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

By , Deputy. [63]

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Coi'poration,

Defendants.
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Order Overruling Motion of Christian Tjosevig and

Eli Tjosevig to Strike Part of Reply, etc.

This matter coming on for hearing on the motion

of the defendants Cliristian Tjosevig and Eli Tjose-

vig, in which motion the said defendants move the

Court to strike paragraph I of the affirmative de-

fense pleaded in plaintiff's reply to the answer of

said defendants, and the Court being fully advised in

the premises, overrules said motion. Exception al-

lowed to defendant.

Dated this 21st day of February, 1918.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. 0, page 58.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[64]

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-



80 Christian Tjosevig et al. vs.

PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Coiporation,

Defendants.

Motion of Andrew Halvorsen to Strike Part of

Reply, etc.

Comes now the defendant Andrew Halvorsen and

moves the Court to strike from all of the affirmative

matter pleaded in the plaintiffs' reply to these de-

fendants' answer on the ground that the same is a

departure from the original cause of action, and

states an action at law and states no facts entitling

the plaintiffs for any relief of an equitable nature.

MARTIN J. LUND,
Attorney for Defendant Andrew Halvorsen.

Copy received 2/20, 1918.

HELLENTHAL & HELLENTHAL.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[65]
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In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Order Overruling Motion of Andrew Halvorsen to

Strike Part of Reply, etc.

This matter coming on for hearing upon the motion

of the defendant Andrew Halvorsen to strike all the

affirmative matter pleaded in plaintiffs' reply to the

defendant Halvorsen 's answer, and the Court being

fully advised in the premises, overrules said motion.

Exception allowed to defendant.

Dated this 21st day of February, 1918.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. 0, page 58.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[66]



82 Christian Tjosevig et al. vs.

In the District Court for the Territory of Alaska^

Division No. 1, at Juneau.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Demurrer of Christian Tjosevig and Eli Tjosevig to

Reply.

Come now defendants. Christian Tjosevig and Eli

Tjosevig, his wife, and demur to the affirmative de-

fense contained in the plaintiffs' reply to these de-

fendants' answer to plaintiffs' supplemental and

amended complaint upon the ground:

I.

That the matters set forth in said' affirmative de-

fense is a departure from the cause of action set out

in said amended and supplemental complaint and

that the same states no cause of action for relief of

an equitable nature.

II.

Upon the further ground that the oral agreement
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therein pleaded is contrary to the statute of frauds

and void.

MARTIN J. LUND,
Attorney for Defendants Christian Tjosevig and Eli

Tjosevig.

Copy received 2/20, 1918.

HELLENTHAL & HELLENTHAL.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[67]

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Order Overruling Demurrer of Christian Tjosevig

and Eli Tjosevig to Reply.

This matter coming on for hearing on the demurrer

of the defendants Christian Tjosevig and Eli Tjose-

vig to the affirmative defense contained in the
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plaintiff's reply to the answer of said defendants, and
the Court being fully advised in the premises, over-

rules said demurrer. Exception allowed to defend-

ant.

Dated this 21st day of February, 1918.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. 0, page 58.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[68]

In the District Court for the Territory of Alaska,

Division No. 1, at Juneau.

No. 853.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER COM-
PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.

Demurrer of Andrew Halvorsen to Reply.

Comes now Andrew Halvorsen and demurs to the

affirmative matter pleaded in plaintiff's reply herein

on the ground:
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I.

That the same stated no facts upon which said

plaintiffs are entitled to any relief against this de-

fendant.

II.

Upon the further ground that the oral agreement

therein pleaded is contrary to the statute of frauds

and void,

MARTIN J. LUND,
Attorney for Defendants Christian Tjosevig and Eli

Tjosevig.

Copy received 2/20, 1918.

HELLENTHAL & HELLENTHAL.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[69]

In the District Court for the Territory of Alaska,
Division No. 1, at Juneau.

No. 853—Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, AN-
DREW HALVORSEN, GEORGE F. ROWE,
TJOSEVIG-KENNECOTT COPPER CO^^I-

PANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE
SCANDINAVIAN AMERICAN BANK, a

Corporation,

Defendants.
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Order Overruling Demurrer of Andrew Halvorsen to

Reply.

This matter coming on on demurrer of the defend-

ant Halvorsen to the affirmative matter pleaded in

plaintiffs ' reply to the answer of Andrew Halvorsen,

and the Court being fully advised in the premises,

overrules said demurrer. Exception allowed to de-

fendant.

Dated this 21st day of February, 1918.

ROBERT W. JENNINOS,
District Judge.

Entered Court Journal No. 0, page 59.

Filed in the District Court, District of Alaska,

First Division. Feb. 21, 1918. J. W. Bell, Clerk.

[70]

In the District Court for the Territory of Alaska,

First Division.

No. 853-A.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and THE SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.
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Motion of Christian Tjosevig and Eli Tjosevig for

Leave to Submit Issues.

Come now defendants Christian Tjosevig and Eli

Tjosevig and move the Court for an order sub-

mitting the issues of facts in the above-entitled cause

to a jury, further moving the Court that in the event

such foregoing motion is denied, that this cause be

transferred to some other judge for trial or that

some outside judge be called in to try the issues in

this case.

This motion is based upon the files and records

herein and the affidavit of Christian Tjosevig served

and filed herewith.

MARTIN J. LUND,
Attorney for Defendants Christian Tjosevig and

Eli Tjosevig.

Copy received Feb. 16, 1918.

HELLENTHAL & HELLENTHAL,
Attys. for PL

Filed in the District Court, District of Alaska,

First Division. Feb. 16, 1918. J. W. Bell, Clerk.

By , Deputy. [71]
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In the District Court for the Territory of Alaska,

First Division.

No. 853-A.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

YS.

CHEISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDBEW HALVOESEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and THE SCANDINAVIAN AMERI-
CAN BANK, a Corporation,

Defendants.

Affidavit of Christian Tjosevig.

Christian Tjosevig, being first duly sworn on oath,

says : That he is one of the defendants in this cause.

That in plaintiffs ' complaint and reply in this cause

it is claimed that there was an oral agreement be-

tween the defendants and the plaintiffs whereby de-

fendants agreed to do the assessment work on the

mining claims in question for the plaintiff and that

in return for such services the plaintiffs were to

attend to the legal w^ork for the defendants in con-

nection with the title to said claims. That said al-

legation by the defendants are utterly false and

untrue in every particular but is the only ground

upon which they can maintain this action.

That affiant is informed and verily believes that
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the plaintiff T. J. Donohoe is the National Com-
mitteeman for the Democratic party for the Terri-

toiy of Alaska; that as such he controls the appoint-

ment of judges or to a great extent influences all

appointment and confirmation of judges; that he

is a personal friend of the Honorable Judge of this

court before whom this cause is pending; that such

friendship is very intimate and of long standing and

that affiant is informed and verily believes that prior

to the appointment of the Honorable Judge of this

District to the judgeship said plaintiff spent his time

in Washington City at great personal expense and

loss of time to himself urging upon the President

and Senate the appointment and confirmation of the

Honorable Judge of this District ; that affiant is in-

formed and verily believes that the said plaintiff,

[72] by reason of such friendship and such politi-

cal services rendered by the said plaintiff Donohoe

for and on behalf of this Honorable Judge, claims

and intends to thereby influence the decision of the

Court in this case in his favor ; that affiant in no way

intends to reflect upon the honor or integrity of the

Honorable Judge of this District, but owing to the

circumstances above set forth he feels that he is at

a disadvantage in submitting the issues of facts in

this case to the decision of said Honorable Judge

and therefore asks that the issues of facts be sub-

mitted to the determination of the jury, and in the

event that that is denied affiant asks and demands

that some other judge be called in to hear and deter-

mine said costs.

CHRISTIAN TJOSEVIG.
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Subscribed and sworn to before me this 16th day
of February, 1918.

[Seal] ALFRED E. MALTBY,
Notary Public for Alaska.

My commission expires June 7, 1919.

Copy received Feb. 16th, 1918.

HELLENTHAL & HELLENTHAL,
Attys. for PL

Filed in the District Court, District of Alaska,

First Division. Feb. 16, 1918. J. W. Bell, Clerk.

[73]

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 853-Valdez.

T. J. DONOHOE and EDMUND SMITH,
Plaintiffs,

vs.

CHRISTIAN TJOSEVIG, ELI TJOSEVIG,
ANDREW' HALVORSEN, GEORGE F.

ROWE, JOSEVIG-KENNECOTT COP-
PER COMPANY, a Corporation, THE
FIRST BANK OF CORDOVA, a Corpora-

tion, and THE SCANDINAVIAN A^IERI-

CAN BANK, a Corporation,

Defendants.

Bill of Exceptions.

This cause came duly on to be tried before the

above-entitled court at Juneau, Alaska, on the 21st

day of February, 1918, the Honorable Robert W.
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Jennings presiding, and Ilellenthal and Hellenthal,

Esq., appearing for plaintiffs, and Martin J. Lund,

Esq., appearing for defendants Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen, no one appear-

ing for either of the other defendants.

Defendants moved that a jury be called as ad-

visory to the Court on an issue of fact hereinafter

stated. The Court, by consent of defendants and

plaintiffs, duly and regularly empanelled a jury of

nine as advisory on such issue, and the following

proceedings were had: [74]

Testimony of Edmund Smith, for Plaintiffs.

EDMUND SMITH, one of the plaintiffs herein,

called as a witness on behalf of plaintiffs, being first

duly sworn, testified as follows

:

Direct Examination.

(By Mr. SIMON HELLENTHAL.)
Q. Your name is

—

A. Edmund Smith.

Q. You are one of the plaintiffs in this case?

A. I am.

,Q. Do you know the defendant Christian Tjose-

vig? A. I do.

Q. And Eli Tjosevig and Andrew Halvorsen?

A. I do.

Q. You knew them in the spring of 1911?

A. I met Mrs. Tjosevig at that time when the suit

was pending, for the first time.

Q. Did you have any dealings with these defend-

ants at that time?

A. I did. Well, prior to that time—this action
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(Testimony of Edmund Smith.)

was commenced in 1910, as I recall it, and I appeared

for the defendants at that time—at the time the ac-

tion was commenced.

Q. In 1910? A. Yes.

Q. You may state exactly what was done in that

regard.

A. Well, an action had been commenced b}^ Mr.

Tjosevig's brother, Nils Tjosevig, involving the title

to a large portion, or probably all, of these claims.

I prepared an answer, filed it and paid for the filing

;

Mr. Tjosevig at that time had no money.

Q. You paid for the filing?

A. I paid for the filing; and the matter ran on

until the case was finally tried, I think, in March

—

the decree was entered in April; I cannot give just

the date of the trial. [75]

Q. What was done prior to the trial?

A. Well, prior to the trial— In the first place,

there was no understanding between Mr. Tjosevig

and myself in regard to fees. He came in and told

me his circumstances. I prepared and filed the an-

swer, and then the matter dragged along until a

short time before trial ; then I took up the matter of

compensation—Mr. Donohoe at that time was asso-

ciated with me in the defense—and as a result of the

agreement we prepared and signed a contract.

Q. I hand you here what purports to be a contract,

executed on the 12th day of January, 1911, and ask

you if that is the contract you have just testified to.

A. Yes, that is the contract that was made, as I

recall, in triplicate.
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(Testimony of Edmund Smith.)

Q. Whose signatures are attached to that contract,

if you know ?

A. There is Christian Tjosevig, Eli Tjosevig, An-

drew Halvorsen—those are the defendants here

—

Edmund Smith, T. J. Donohoe; as witnesses F. C.

Weber and Charles E. Bunnell; and acknowledged

before F. C. Weber, notary public.

,Q. You know those signatures to be the signatures

of the parties to this suit?

A. I know the signatures of all the parties.

Mr. HELLENTHAL.—I offer this in evidence.

Mr. LUND.—No objection.

The COURT.—It will be received.

(Whereupon said contract was received in evi-

dence and marked Plaintiffs' Exhibit '*A.")

Qi. Now, Mr. Smith, what was done, if anything,

pursuant to such agreement?

A. Well, we tried the cause—defended on behalf

of these parties—and a decree was entered in that

cause.

Q. Were all the services performed that you

agreed to perform? [70]

A. All the services that w^e agreed to perform.

There has never been any question until the state-

ment in court about it that I ever heard.

Q. Were they performed in a way that resulted

in a decree of the Court? A. They were.

Q. I hand you here what purports to be a decree

of the Court in the case of Nils Tjosevig against

Christian Tjosevig, Eli Tjosevig and Andrew Hal-

vorsen and ask you if that decree is in the same case
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(Testimony of Edmund Smith.)

you have just referred to.

A. That is the same title—the same cause, and this

jnirports to be a certified copy of the decree.

Mr. HELLENTHAL.—I offer this in evidence.

Mr. LUND.—No objection.

The COURT.—It will be admitted.

(Whereupon said certified copy of decree was re-

ceived in evidence and marked Plaintiffs' Exhibit

"B.")

Q. Now% Mr. Smith, I hand you here an agree-

ment which purports to be a bond agreement, and I

will ask you if the first parties thereto are the same

parties who are defendants in this case.

A. The first three named are the same parties de-

fendants in this case.

Q. I will ask you if the properties therein de-

scribed and agreed to be conveyed, or some of the

properties therein conveyed, are the same proper-

ties that were described in the decree that has just

been read?

A. Well, I think generally so. I think there are

some claims in our contract that are not described

here, and possibly one or two claims in here that

were not in our contract; otherwise it is the same

property.

Mr. HELLENTHAL.—I will ask to introduce

that bond agreement.

Mr. LUND.—I object to this on the ground that

this bond agreement [77] was entered into at a

time in April. It specifies for the pa^Tiient to be

made on the property the first of June, or about that
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time, and the payment lapsed—the payment was not

made and the agreement was not carried out. We
do not object to it being made—it was made, but my
objection is that it is immaterial because it was not

carried out—it lapsed and forfeited.

The COURT.—Then your objection is that it is

immaterial ?

Mr. LUND.—Yes, it is immaterial.

The COURT.—If it is immaterial it cannot hurt

you one way or the other. It will be admitted and

I can consider it or not when I come to pass on the

case.

(Whereupon said Bond Agreement was received

in evidence subject to the above understanding, and

marked Plaintiff's Exhibit "C")
Q. Mr. Smith, did Mr. Tjosevig ever give you a

deed to the property described in the decree that

has been read just a few minutes ago?

A. He did not?

Q. Did he ever refuse to give you a deed?

A. I don't know that he directly refused. I can

give you the circumstances, and the conversation

that took place after the trial of the cause. Mr.

Tjosevig came to my office and suggested or objected

to giving a deed for fear that we would sell to the

Guggenheims or to Mr. Birch ; and in that conversa-

ation he said Mr. Donohoe and Mr. Birch were good

friends and that Mr. Donohoe has recently, at least

represented the Guggenheims, and if Birch or the

Guggenheims got this small interest in the property

he would be unable to sell to capitalists, and it would



96 Christian Tjosevig et al. vs.

(Testimony of Edmund Smith.)

enable them to force him to accept whatever they

were willing to pay. I told him that Mr. Donohoe

and I would not do anything of that kind, that we
would at least consider his [78] interest in the

matter, and finally it was agreed between Mr. Dono-

hoe, Mr. Tjosevig and myself that w^e w^ould not ask

for a deed at that time ; that the matter would sim-

ply remain just as it stood at that time, and we

never put our contract of record; and in considera-

tion of Mr. Tjosevig doing the assessment work for

our portion of it, we were to prepare any contracts

—not any litigated matters, but any contracts per-

taining to the sale of this property, and that we

would also aid in trying to find a purchaser for the

property. And in addition to that, Mr. Tjosevig

was indebted to me at that time on another matter

—

Judge Browii and myself—and I told him that so

far as that part of it was concerned

—

Mr. LUND.— (Interrupting.) We object to that.

It is not pleaded in any way. If there was any ad-

ditional consideration for this verbal agreement it is

not pleaded in the complaint or reply, and I object

to it as being outside of the pleadings.

The COURT.—The objection is overruled.

The WITNESS.— (Continuing.) This indebted-

ness was to Judge Brown and myself—w^e had been

partners before that time—and I told him, not nec-

essarily as a consideration—I knew he was hard up

and couldn't pay it, and I said, "As far as my half

of what you owe Brown and me, that can go in on the

proposition. It will cost us more to get an outfit in
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to do the assessment work than it will for you to do

it"; and that was the agreement that was made at

that time. And a little later we took it up, the three

of us together—Mr. Donohoe, Mr. Tjosevig and my-

self, and we entered into that agreement, that we

w^ould not place our contract on record, that we

would not demand a deed; that Mr. Tjosevig would

do our portion of the assessment work, and that we

would prepare any option or contract, or assist in

any way we could, in the sale of this property.

Q. You say at first this w^as talked over by you

and Mr. Tjosevig together? [79]

A. Two or three times.

Q. And later on it was agreed between the three of

you ?

A. Yes. I think from the conversation between

Mr. Donohoe and him when the three met that he

had had similar conversations with Mr. Donohoe in

regard to it.

Q. Did 3''ou do anj^hing pursuant to that agree-

ment ?

A. Yes. The only thing I did before leaving Val-

dez was to w^rite a couple of letters. One I assisted

Mr. Tjosevig in writing to Mr. Dillman, and the

other to a party in New^ York. He brought down
the data and together we got up the letter in regard

to the sale of the property.

Q. What time was that?

A. That was during the spring, shortly after the

trial of the cause.

Q. Shortly after making the agreement?
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A. Yes. You see my letter files of that date were

all burned in the fire at Valdez and I have only my
individual recollection on this.

Q. Did you do anything else pursuant to that

agreement ?

A. That is all that I did. I left Valdez the next

spring after that, and that is all I recall.

Ql The spring of 1914? A. Yes.

Qi. Mr. Smith, at the time of the making of the

agreement that you have just testified to v^as Mr.

Tjosevig acting in his own behalf, or in whose be-

half was he acting?

Mr. LUND.—I object to that as not being proper

evidence or the best evidence of who he was acting

for.

The COURT.—It would be the best evidence of

what he said. It could not bind anybody else, but

it would be the best evidence of what Mr. Tjosevig

said.

Mr. LUND.—It would not be binding upon any-

body else.

The COURT.—Not at all, unless it is connected

in some way. [80]

A. Mr. Tjosevig during all of the matters pertain-

ing to that case represented himself, his wife and

Halvorsen. In fact, Halvorsen was completely

dominated by Mr. Tjosevig, and except that one con-

tract with Mr, Donohoe and me, I do not recall any

papers or transactions that were not signed by Mr.

Tjosevig, as attorney in fact for Mr. Halvorsen.

Mrs. Tjosevig and Halvorsen happened to be at the
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office the time that the contract was signed—going

over their evidence that they would give in court

—

and aside from that Mr. Tjosevig was the only party

we consulted with in the transaction.

Mr. LUND.—I move to strike out the answer of

the witness as not responsive to the question. The

witness does not state what Tjosevig said, but he

states his own conclusion of what he said.

The COURT.—Yes, I think that is true. The an-

swer is responsive to the question but it is not re-

sponsive to what the Court said. You may state

what Mr. Tjosevig said, and how these things were

executed, and ^vhat w^as said and done by him at

the time ; and then if you know outside of that that

he represented these other people of course you can

testify to it because you were asked if you knew.

Mr. HELLENTHAL.—I will repeat the same

question that has been asked and you can answer that

question.

Mr. LUND.—I object on the same ground—it

calls for the conclusion of the witness.

The COURT.—That is not for the jury—it is for

the Court, and the Court is presumed to know what

is evidence and what is not, and it knows when an

attorney or a witness comes up and tried to bind a

principal by the declarations of an agent that he is

an agent that that does not bind the principal, con-

sequently the Court, when it goes to decide the case,

will take this testimony into consideration and either,

regard it or disregard it. [81]

Q. At the time did Mr. Tjosevig make any repre-
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sentations as to who he was representing?

A. He did at all times.

Q. Who did he represent?

A. He represented himself and Mr. Halvorsen and

Mrs. Tjosevig.

Q. And he made that representation at the time

that agreement w^as made?

A. At that time and at all times during the prep-

aration and trial of this cause.

Q. And were any of those representations made

at any time in the presence of Halvorsen and Mrs.

Tjosevig ?

A. I am not certain as to Mrs. Tjosevig, although

I think they were; I know they were made in the

presence of Mr. Halvorsen not once but many times.

Q. Now, Mr. Smith, you say you left Valdez in

the spring of 1912?

A. I left in the spring of 1912. I went to Seattle

about the first of February, came back the latter

part, or middle, probably, of April, and arranged to

move and did move my family to Seattle about the

first of May, or maybe the 15th of May.

Q. Prior to leaving Valdez did you make any ar-

rangements with Mr. Donohoe in regard to having

this business taken care of that you have just testi-

fied, for Mr. Tjosevig? A. I did.

Q. What was that arrangement?

A. The arrangement between Mr. Donohoe and I

was that after my leaving Valdez he would attend

to any matter in regard to the contract that arose

in that connection, and any matter that required
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attention in Seattle, or that I could attend to in Seat-

tle, I would look after it there.

Q. I hand you here an agreement purported to be

made on the 6th day of June, 1916, between Chris-

tian Tjosevig, Eli [82] Tjosevig, his wife, and An-

drew Halvorsen, and the Tjosevig Kennefott Cop-

per Company, a corporation, and I will ask you if

those are the same defendants that are in this case?

A. The same parties.

Q'. It purports to convey the Tjosevig Nos. 1 to

15, inclusive, the Nebraska, the Norway No. 2, Char-

lotte, Contact Lode, Carbonate Hill, Dagney Marie

and the Consolidated Placer Claim—what are those

claims ?

A. They were the same claims that were involved

in this suit and covered by the contract.

Q'. Do you know the signature of Christian Tjose-

vig! A. I think I do.

Qi. I will ask you if that is Christian Tjosevig 's

writing?

A. Yes, I would say it is—to the best of my belief

it is.

Mr. HELLENTHAL.—I offer that in evidence.

Mr. LUND.—No objection.

(Whereupon said agreement was received in evi-

dence and marked Plaintiff's Exhibit "D." )

Q. Mr. Smith, I hand you now what purports to

be a certified copy of a deed made on the 6th day

of June, 1916, between Christian Tjosevig, Eli Tjose-

vig and Andrew Halvorsen—are those the same par-

ties defendant in this case?
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A. The same parties.

Q. And it purports to convey certain mining

claims, among others the Tjosevig Nos. 1 to 15,

Nebraska, Norway No. 2, Charlotte, Contact Lode,

Carbonate Hill, Dagney Marie and Consolidated

Placer Claim—are those the same claims?

A. The same claims described in the contract.

Mr. HELLENTHAL.—I offer that in evidence.

Mr. LUND.—There are additional claims, are

there not, Mr. Smith?

The WITNESS.—I didn't read it. The claims

that he read off are the claims designated in our con-

tract—that is as far as I went. [83]

Mr. LUND.—There is no objection.

(Whereupon said deed was received in evidence

and marked Plaintiff"s' Exhibit "E.")

Q. Now, Mr. Smith, you were in Seattle in the

spring of 1917? A. Yes, sir.

Q. Do you know the stock of the Tjosevig-Kenne-

cott Mining Company? A. I do.

The COURT.—Are you passing on now to the

value of the stock?

Mr. HELLENTHAL.—Yes.
The COURT.—I think this is the time for the de-

fendants to say whether or not they wish the matter

left open as to that. You were allowed to amend

your answer with the understanding that if at the

trial the other side wished additional time to meet

that issue the Court Avould leave the matter open,

and that being the case it ought not to be gone into

at this time, it seems to me, if the other side is not
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ready to meet the issue.

Mr. LUND.—I do not think that I can safely sub-

mit that whole controversy at this time without tak-

ing some depositions on the question of the value of

the stock.

The COURT.—Very well; that being the case the

other side is entitled to say whether they want to

introduce any evidence on that issue.

Mr. HELLENTHAL.—We will put in all the evi-

dence we have here at this time, your Honor.

The COURT.—Very well, proceed.

Q. Do you know what was the value of that stock

between the 15th day of January, 1917, and the first

day of February, 1917?

Mr. LUND.—I wish to make an objection that it

calls for the opinion of the witness and there is no

qualifications shown. [84]

The COURT.—Objection sustained.

Q. Do you know of your own knowledge the sell-

ing price that this stock sold for between the 15th

day of January, 1917, and the first day of February,

1917?

A. I do not know of any sale, specific sale, taking

place, except from what I was told. I know what I

was offered for my stock. I felt I was interested

in the stock and made inquiries, and parties inquired

of me for the purchase of the stock.

Q. Was that prior to that time ?

A. It commenced prior to that time and continued

on up until probably June 1st.

Q. What were you offered for your stock betw^een
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the 15th day of January and the first day of Feb-

ruary ?

A. About that time I was offered 75 cents a share

for my stock.

Q. Do you know what the market value of that

stock was between the 15th day of January and the

first day of February, 1917?' A. I believe I do.

Q. What was that market price?

Mr. LUND.—I object on the ground that he can-

not state the market value on a belief that he does

know it.

The COURT.—Objection overruled.

A. About 75 cents per share.

Q'. Do you know of the market value of that stock

after the first day of February, 1917 ?

A. At different times; I couldn't give dates. I

tried to keep very close track of it, because I felt

I was interested in it.

Qi. You may state what that market value was.

A. Well, the value gradually declined until about

the 1st of June; at that time I was offered 50 cents

a share for all the stock I had and what Mr. Donohoe

had, if we could get it.

Ql What is the value of that stock at this time ?

A. I don't think it has any market value at all.

Mr. HELLENTHAL.—You may cross-examine.

£85]

Cross-examination.

(By Mr. LUND.)
Q'. See if that is your name attached to that re-

ceipt, Mr. Smith.
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A. Yes, that is my name and my handwriting.

Mr. LUND.—I offer that in evidence.

Mr. HELLENTHAL.—I object to it in evidence,

because it is tWo years before the time laid in the

complaint—a receipt for money paid two years be-

fore that, and could not have any effect on what took

place in 1910.

The COURT.—The objection will be overruled. I

will admit it for what it is worth.

(Whereupon said receipt was received in evidence

and marked Defendant's Exhibit No. 1.)

Q. Now^, the rest of your testimony here, Mr.

Smith, as to these oral agreements that he was to do

your assessment work on those claims and that you

were to do his legal work, and that you wrote two

letters for him—that is just as true as your state-

ment about the payment of his fees, is it not?

A. It is all true.

Q. It is all true, and you don't wish to change your

testimony at all about paying his fee for him, do you ?

Mr. HELLENTHAL.—That is argumentative.

A. No; I can explain what it was for if you want

it.

Q'. I certainly do.

A, That is, I cannot exactly identify w^hat it was

about. There w^ere tw^o brothers and they had been

scrapping for a number of years—for several years.

I had copies of the records made at one time in ref-

erence to this property and other properties, and that

refers to some of those other matters, undoubtedly.

Q. Undoubtedly. "Received from C. Tjosevig"

—
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this is this man here (indicating one of defendants) ?

[86] A. That is that man there; yes, sir.

Q. "$30.00 on costs in case Nils Tjosevig vs. C
Tjosevig?" A. Yes.

Q. Now, was there any other case between these

two parties?

A. I don't recall any other case, but there were

scraps between them covering several years, and I

was often consulted in regard to them.

Q. So you remember after this suit was ended in

May, the assessment work on those claims had to be

done in 1911, did it not?

A. I suppose so—I suppose it had to be done every

year.

Q. But you didn't pay any attention to it—he had

promised to do it for you?

A. He had promised to do it.

Q. Do you remember he came to you and said he

had been out in the mountains working for an outfit

and had not been paid, and he wanted you to file a

lien for him—do you remember that?

A. File a lien?

Q. Yes. A. I don't remember that; no.

Q. Don't you remember that?

A. I don't recall it; no. I did considerable for Mr.

Tjosevig for several years, civil and criminal busi-

ness.

Q. Do you know Mr. Malvern?

A. Yes, I know Mr. Malvern.

Q. And Mr. Wilson? A. Yes.

Q. You don't remember Tjosevig working for that
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outfit and didn't get paid?

A. No, I don't recall that.

Q. And he came to you and asked you to file a lien

for him ? A. He may have done so. [87]

Qi. And that you sent him from one man to an-

other, and told him to come back again until it was
a day or two within the time in which he had to file

his lien? A. I don't recall that.

Q. You do recall, however, do you not, that when
he had filed his lien through some other attorney and

brought his suit to get his wages you appeared as

attorney for Malvern, and contended that you ap-

peared for Mr. Malvern against Mr. Tjosevig, and

contended in your answer that he had not filed his

lien in time and you beat him on it,—do you remem-

ber that?

A. No, I don't remember anything about it at all.

Q. You don't remember that? A. No.

Q. But do you remember that all you did as a re-

turn for him that he was to do the assessment work

for you, you wrote two letters for him?

A. No, that wasn't all, Mr. Lund.

Q. What else did you do?

A. I took the matter up at different times with

parties in New York after I went to Seattle in re-

gard to the sale of this property.

Q'. How did you take it up?

A. I called on them and discussed the matter with

them.

Q'. In New York? A. Yes, in New York.

Q. New York? A. Yes.
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Q. After you got home you had correspondence

with them about it?

A. No, I failed to interest the people.

Q. You have no letter from anybody showing that

you have taken any steps whatsoever in reference to

that property, have you? [88]

A. No, I have no letters with me. I did not search

for any in my office, and my letters and files in Val-

dez were burned after I left there.

Q'. Give me the names, then, of the parties that you

approached in reference to the sale of this property.

A. Mr. Kirby Thomas of New York, a mining en-

gineer.

Q. New York—what time ?

A. That, I think, was in 1915.

Q. Anybody else?

A. I think it was the winter of 1911 and '12 I took

it up with a firm of engineers, one of whom was the

consulting engineer for the Reynolds Alaska Mining

Company—I do not recall his name, but there was a

Mr. Wiley in the firm, the man I talked to principally

in regard to the matter. I discussed it with Mr. L. C.

Dillman, of Seattle, who was a copper operator in

that country.

Q. You made those people a proposition to buy

the property?

A. No, I didn't make them any proposition—I had

no authority to make them a proposition. I en-

deavored to interest them in the property, and if they

were interested I intended to take it up with the

other parties, but they were not interested, appar-
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ently, and I dropped the matter at that time.

Q. You said in your direct examination here that

after this lawsuit between Nils and Chris was over

Chris approached you and said he did not like to give

you a deedt A. Yes, sir.

Q. Didn't like to give you a deed?

A. I don't know that he used just that expression.

Q. No, that states the meaning of what he said?

A. Yes—he didn't want it transferred, or didn't

want our interest sold to Birch—that was the bone of

his contention; said he had been advised not to let

Birch get any hold or interest in the property or on

it. [89]

Q. So as a concession to him you agreed that you

would not take any deed, or put any record interest

in the property in your name?

A. I don't know that we specifically agreed not to

make any record of it, but we agreed not to make any

sale w ithout consulting him, and w^e allowed him to

go ahead and sell the property and we w'ould take

our 7I/2 per cent interest.

Q. And this agreement was an oral agreement?

A. Y^es, an oral agreement—discussions between

Mr. Donohoe, Mr. Tjosevig and myself.

Q. And this agreement prevented you from selling

your interest to anybody locally ?

A. Why, I don't know^ that it would; I don't know

the legal effect of it—I don't think it would; I think

it was a property right that we could have sold.

<3. Now, you explained to this jury that in Jan-

uary, 1911, before this suit was ended, you had Mr.
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Tjosevig and his wife and Andrew Halvorsen down

to your office, and you made a written contract with

them as to what j^our interests were to be for your

services. Now, then, when this contract was changed

in such particulars as you specified here, w^hy didn't

you have it made in writing?

A. I did not specify that the contract was changed,

Mr. Lund.

Q. Well, anyhow, why didn't you have this addi-

tional agreement made in writing?'

A. I don't know w^hy I didn't have it made in writ-

ing. I did not think it was necessary, or, at any rate,

it was not made in writing so far as I recall. I don't

recall any writing in regard to it. I remember the

conversations very distinctly because Mr. Tjosevig

was very much exercised for fear we would sell our

interest to Birch.

Q'. You remember that just as distinctly as you re-

member having paid his court fees, do you ? [89%]
A. Just as distinctly as I remember all the trans-

actions to which I have testified.

Q. You testified that this suit was commenced in

1908? A. No, I did not.

Q. Did you testify it was commenced in 1909?

A. No.

Q. When was it commenced?

A. I think—my impression is it was commenced in

1910, but I am not certain as to the date.

Qi. You would not testify for sure as to that?

A. Not as to the date; certainly not.

<^. It might have been commenced in 1909, at the



T. J. Donohue and Edmund Smith. Ill

(Testimony of Edmund Smith.)

time you signed that receipt, might it not 1

A. It is possible. I am not testifying to dates

when actions were commenced and the papers are

not before me—that was a long time ago, and I was

trying a good many suits at the time.

Q. The case, however, was not tried before 1911?

A. It was tried— My impression is it was tried

in March, 1911, but I am not certain as to that date.

Q. But do you think this receipt for $30.00 was not

for clerk fees in that case, that it was paid you for

something else?

A. I am not certain as to that. I know I had a

good many transactions with Mr. Tjosevig, and had a

good deal of business with him.

Q. Tell the Court and the jury what the clerk's

fees were that were paid in that case.

A. Ten dollars.

Qi. For each of the three, was it not?

A. No, a joint appearance would be $10.00.

Q. If you entered a separate appearance for each

of them, what would it be? [90]

A. I think it would be $10.00 for each appearance;

I am not certain what the fees were at that time.

(Whereupon Court adjourned until 2 o'clock P. M.)

AFTERNOON SESSION.

February 21, 1918, 2 P. M.

EDMUND SMITH on the witness-stand.

Cross-examination (Cont'd).

Q. (By Mr. LUND.) Now, I asked you, Mr.

Smith, before Court adjourned, whether you remem-
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ber in 1911 after this suit between Nils and Chris

had been determined and Chris was going out to do

the assessment work, and he had two months' wages

coming to him, or claimed he had, from Malvern and

Wilson and Doherty, if he didn't come to your office

and ask you to assist him by filing a lien—you said

you have no recollection of that %

Mr. DONOHOE.—I object to that—it is im-

material—absolutely immaterial. The testimony of

the witness is that he agreed to do the work as an at-

torney in connection with the mining claims in dis-

pute. Now, he has asked him as to the enforcement

of a labor lien that was due for labor on some entirely

different property and different people. I think it

is absolutely immaterial in this case.

The COURT.—Objection overruled.

A. I have no recollection of it at this time.

Q. Now, do you remember that afterwards, during

the same year, a suit was brought by Chris against

these people, Malvern and Wilson and Doherty, to

collect these wages, and you appeared as attorney

in court for Mr. Malvern and contested that lien

claim, and contended that it had not been filed in

time?

Mr. DONOHOE.—I object to that also for the

reason that it is immaterial and has nothing to do

with the issues in this case. [91]

The COURT.—The objection will be overruled.

The weight of it will be considered later.

A. I do not recall that.

Q. I show you a certified copy of an answer in that
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case, certified by the clerk of the Court at Valdez,

and ask you to look at it and see if that will refresh

your memory.

A. No, I have no recollection of this. In fact I

was not in Alaska at the time this answer purports to

be verified. I left Alaska in the last days of Jan-

uary or the first days of February, 1912, and did not

return until about the 15th of April, and I remained

there until early in May and then moved out to Seat-

tle for good. This appears to have been verified the

6th day of February, 1912.

Mr. LUND.—I offer it in evidence and ask that it

be marked for identification.

(Whereupon said certified copy of answer was

marked Defendant's Exhibit No. 2 for identifica-

tion.)

Q. Now, you stated, Mr. Smith, that you did not

think that suit of Nils against Chris was started be-

fore 1910?

A. That is my recollection. It had been at issue

some little time before it was tried; I don't know

w'hen it was commenced.

Q. You knew, as a matter of fact, at the time the

suit was commenced Fred Brow^n had an option

agreement with Chris for these mining claims, did

you not?

A. I may have heard of it at the time, but I do not

recall it now,—I have no recollection of it now. Mr.

Brown was attorney for Nils.

Q. And you and Brown had previously been

partners? A. Quite a number of years before.
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Q. At the time you claim he owed you this big fee

for defending him in a criminal action?

A. Yes, we were together at that time. [92]

Q. You and Brown were partners at that time?

A. We were partners at the time we defended him

in that criminal action, as I remember it.

Q. I show you here an option agreement dated in

December, 1909, which refers to this suit then pend-

ing between Chris and Nils, and ask you if you have

any knowledge of this agreement?

A. No, I have no recollection of it, Mr. Lund. It

msij have been in existence and I may have known

something about it at the time, but I have no recol-

lection of it ; I do not believe that I had anything to

do with it in any way.

Q. Now, Mr. Smith, this agreement refers to this

case, and it is dated in December, 1909—what would

you say in view of that date that the case was pend-

ing at that time?

A. If 3^our dates are correct and the instrument

is correct it is probable the action had been com-

menced at that time. I don't know anything about

the dates in the instrument that you hold in your

hand.

Mr. LUND.—We ask that it be identified as De-

fendant's Exhibit No. 3.

(Whereupon said option agreement was marked

Defendant's Exhibit No. 3 for identification.)

,Q. Now, you said in your testimony here that

after this suit was ended between Nils and Chris,

you and Chris and Donohoe got together and Chris
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was particularly anxious that tho Gug^onheims

should not get hold of yours and Donohoe's in-

terest *? A. Yes, sir.

Q. Now, if that agreement that he had already

given to Brown was in force at that time, you think

nevertheless your statement is true?

A. Absolutely. I don't know anything about the

agreement ; I may have heard of it, but I know noth-

ing about it.

Q. Now, about that fee that was due from Chris,

due you and Brown at the time you made this oral

agreement, you sa.y? [93] A. Yes.

Q. You stated that at the time you made the oral

agreement with Chris that he was to do the assess-

ment work for you and Donohoe he was at that time

owing you a fee for some legal services j'ou had ren-

dered to him before? A. Yes, sir.

Q. Now, had you been paid anything on that ?

A. Yes, sir,

Q. How much ?

A. As I remember, we had been paid $25.00 on it.

Q. If the fact was that you had been paid $50.00

you wouldn 't deny it, would you ?

A. No, if the facts show it it might have been

$50.00, Mr. Lund. My impression about that is that

Mr. Tjosevig paid us a retainer; at the time of the

preliminary hearing or about that time. Mr. Tjose-

vig was bound over to the District Court and he

made a payment at that time—my impression is that

it was $25.00, although it may have been $50.00.

Q. He was held to the action of the Grand Jury,
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was he not? A. Yes, sir.

Q. And you appeared for him in that matter?

A. Yes, sir.

Q. And he paid you $25 or $50?

A. Whatever the amount was. My recollection is

that he made us a payment at that time.

,Q. And then the grand jury did what?

A. The grand jury, as I recall it, discharged him.

Qu They did not return an indictment ?

A. No, they returned not a true bill, as I recall it.

Q. And for those services that you rendered in

that preliminary hearing you claimed how much be-

side the $50 you had been paid ?

A. We did not confine it to the preliminary hear-

ing. Our contract [94] with him, or agreement,

or understanding, in regard to that charge against

him was for services in the case, and the preliminary

hearing, of course, Avas only one step—it was only

one item in the proceedings.

Q. And how much was that?

A. I beg your pardon?

Q. How much were you to have for that?

A. My recollection is that it was $500.00.

Q. And that you were never paid ?

A. I was never paid the balance of it, whatever

it was.

Q. What year was that ?

A. Now, Mr. Lund, I cannot tell you what year

that was. It was several years before this litiga-

tion between Nils and Chris Tjosevig.

Q. You said a little while ago it was while you and
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Brown were partners, and that was a long time be-

fore?

A. Yes, it was quite a long time before.

Q. Wasn't it, as a matter of fact, in 1904?

A. It may have been.

Q. Now, during that time from 1904 to 1911 did

you make any demand on him for any additional

fee?

A. Not that I remember—I don't remember of

ever asking him for money ; I may have done so, but

I don 't recall it.

Q. Now, you said that at all these times while you

were making this verbal agreement with Chris that

he was to do your assessment work for you that he

acted for his wife and for Mr. Halvorsen ?

A. I said that during all of the transactions that

I had with Mr. Tjosevig acted for the other parties;

as I remember, I never met Mrs. Tjosevig but once

and that was when she came to the office to discuss

the evidence in that case. I might have met her

other times, but I don't recall it. [95]

Q. But now wdll you then explain to the Court and

jury how it come about that when you made this

written contract with Tjosevig for your interest in

his claims that he and his wife and Andrew Halvor-

sen, all three of them, signed that agreement them-

selves personally?

A. Well, now, my recollection is, Mr. Lund, that

that was at the time Mrs. Tjosevig was in town, in

the city of Valdez, and Mr. Halvorsen was there.

How they came to sign it instead of it being signed
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as most all of the other papers in the matter were

signed, by Chris as attorney in fact for the others,

I do not know, but it appears to be their signatures

individually on that agreement.

Q. You would not have the Court and jury under-

stand that you did not know^ at that time that Tjose-

vig had not power of attorney from his wife?

A. I don't know anything about that—that is, I

don't remember anything about it.

Q. You don't want the Court and the jury to

understand that you knew at the time that Chris

had a power of attorney from his brother-in-law

Halvorsen ?

A. I don't recall whether he had or not.

Q. So, as a matter of fact, you, from your own

knowledge, don't know w^hether he had any authority

w^hatever either from his wife or his brother-in-law

to make such an oral agreement with you as you

have testified he made?

A. No, the agreement w^as made by Mr. Tjosevig

himself—he was to do the assessment work.

Q. Now, I understand that that oral agreement

that was made between you and Chris and Donohoe

w^as to the effect that he was to do the assessment

work for you on these claims, and that you were

to use your eiforts in obtaining a purchaser for the

property, and that you w^re to draw such legal

papers as might be required, is that correct? [96]

A. Papers that pertained to this property. We
did not accept it as a retainer for all the litigation

he might have or difficulties he might be in.
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Q. Was that all that aj^reement was?

A. I don't know every word that was said at that

time, Mr. Lund; it has been several years ago, and

I am giving you as nearly as I can the conversations

and agreement that passed between us. The under-

standing and agreement w^as that if the property

was sold we were to have 7^/^ per cent of the re-

ceipts of that group of property, or that group of

claims, or property situated in that vicinity owned

by those parties; and w^hen it was sold we were to

have our 7% pei' cent interest of the proceeds.

Q. Now, this matter has been called to your atten-

tion lately, has it not, in making up the pleadings,

the original pleadings and the amended pleadings

in this case—you have seen your original reply in

this case?

A. Yes, I have seen it ; I did not prepare it.

Q. You did not prepare it but you saw it—did

you swear to it? A. I did not.

Q. But you saw it and you believed that the alle-

gations in it were true?

A. As far as 1 know they were true. I don't know

that they covered all of the matter, but as far as

they went they were true.

Q. You make this statement in your reply

—

A. I did not prepare that.

Q. I don 't claim you i^repared it but you read it ?

A. I think I read it.

Q. You are not sure about that?

A. Yes, I am quite sure about that.
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Q. And 3^ou didn't see fit to make any correction

in it? [97]

A. We had, I think, some correspondence in re-

gard to it, and we discussed it.

Q. Now, you say in your reply here: "And that

said plaintiffs," 3^ou and Donohoe, "would endeavor

to procure a loan of money for said defendant

Tjosevig on the interest of said defendant and the

interest of these plaintiffs in said several mining

claims"—now, j^ou haven't said a word about that

in your testimony? A. No.

Q. Was that a part of the agreement ?

A. I understood Mr. Donohoe had an agreement

of that kind with Mr. Tjosevig—I heard it dis-

cussed—it was discussed at the time.

Q. Now, I didn't just get that. That was dis-

cussed between 3^ou and Donohoe and Chris at the

time when the oral agreement was made ?

A. I don't remember at the time we discussed the

agreement whether it was or not, but during the

negotiations and the various discussions I had with

Chris and Mr. Donohoe it was discussed. I remem-

ber the subject was discussed, but I don't know just

the exact facts in regard to it.

Q. But you would laiow about it—anything of

that kind that was up to Donohoe?

A. I don't know whether I would or not; I don't

recall doing anything in regard to it.

Q. But at the time that this reply was made by

you and Donohoe you knew as a matter of fact that

Chris had borrowed $500 from Mr. Millard and
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given a mortj^ac^o on those claims, did you not?

A. I knew he had ))()n'owed $500 and given a mort-

gage; I don't know that it was called to my atten-

tion or mind at the time of reading that reply.

[98]

,Q. And the fact that Mr. Millard in Seattle testi-

fied and his deposition is on file here now, to the

effect that neither you nor Donohoe ever sjioke to

him about making such loan and never requested

him to make such loan, that has no bearing upon

your testimony now?

A. No, none w'hatever. As I recall Mr. Millard's

testimony, he said he had asked either Mr. Bunnell

or myself about the title to the property and we told

him Chris undoubtedly had enough interest in it to

secure the loan of $500.00,

Q. And that Mr. Millard paid you for your ser-

vices in that regard?

A. He testified that he paid all the bills and claims

we ever presented to him, which was true. I don't

know whether we ever made any charge for this.

Q. Now% you testified that the stock of this com-

pany—you claim not only 71/2 per cent of the cash

Chris received, but you also claimed originally 7V^

per cent of the stock, did you not?

A. I believe the pleadings will speak for them-

selves, Mr. Lund.

Q. That is true, is it not—I am cross-examining

you ?

A. Yes, that is true, but as to the exact statements
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in the pleadings I am not attempting to contradict

them.

Q. And inside of two months you changed that

paper so as not to desire the stock now, but you

want a judgment for the value of the stock ?

A. Yes; we served notice on you and the defend-

ants long before we desired to change our complaint

notifying j^ou that we w^ould make that change.

Q. And you claim now Chris would pay you 71/2

per cent of the money that he got, and that he

should pay you for the value of your share of the

stock at the rate of $1.00 a share ^

A. Well, I think that is what we claim. The

pleadings speak for themselves. [99]

Q. And you claim in your reply that that stock

was of the market value of $1.00 a share ?

A. I believe that is the language of the reply.

Q'. Now, tell the Court and jury whether you know

from your own knowledge that any of that stock

had been sold. A. Had been sold?

Q. Yes.

A. Why, I didn't see it sold ; I didn't see the party

deliver the stock to the other party, or deliver the

cash—no, I didn't see a transaction of that kind.

Qi. Do you know of your own knowledge what

price had been paid for that stock?

A. I know^ what I was offered, and I know of

bankers coming to me to know" if I had my stock

—

the stock of this company—and what I would take

for it, and making me offers on it.

Q. Did you convey any information of that fact
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to any of these defendants at the time that you had

an offer for your share of the stock at so much?
A. No.

Q. Said nothing about it?

A. No, the defendants were claiming the stock

—

claiming that we had nothing, that we had no in-

terest in the matter in any way, shape or form. I

haven 't spoken to the defendants about this case ex-

cepting Mr. Tjosevig came into, my office, I think

last June, 1917.

Q. Now, tell the Court and jury who offered you

that price for your shares of the stock.

A. What price do you refer to?

Q. Well, any price.

A. Mr. McFarlane offered me 50 cents a share, I

think, in June, 1917.

Q. Any other time? [lOO]

A. Yes, there was—I don 't know the party 's name

positively, but I think it was Haskins, in one of the

broker's offices in Seattle.

Q. These brokers wanted to buy that stock them-

selves, did they ?

A. I don't know what they wanted to buy it for

except what thej^ told me.

Q. Yes. You don't know now, Mr. Smith, that

those people are stockbrokers down there?

A. I suppose they are stockbrokers; they adver-

tise that they are.

Q. They themselves would not buy any of your

stock?
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A. My miderstanding was that they were buying

it for an eastern party.

Q. Wasn't it your understanding that they wanted

you to place it with them and they would try to sell

it to an eastern party?

A. No. In that particular instance they came up

to my office and said a party wanted to get ten thou-

sand or more shares of stock, and they came up to

my office and made me an offer for it—I understood

they were representing eastern parties.

Mr. LUND.—That is all.

Redirect Examination.

(By Mr. S. HELLENTHAL.)
Q. On redirect I would like to have you explain

exactly to the jury under what circumstances and

all the circumstances in connection with your pay-

ing out fees for the defendant Christian Tjosevig

along about 1911, prior to the time of the trial and

during the trial of that suit of Nils Tjosevig vs.

Christian Tjosevig.

A. At the time we made this supplemental verbal

agreement after the case had been tried and dis-

posed of, our books showed that Mr. Tjosevig was in-

debted to us for a small sum of money, somewhere

[101] from $15 to $50—I don't remember just

what it was—and it grew out of this case or other

transactions,—I got some certified copies of the

record in this case, and that balance was due us at

that time. My impression was and is now that it

was for the filing fees in this case, but it was for

costs growing out of this and other matters—get-
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ting certified copies and other expenditures made for

Mr, Tjosevig.

Q. As I understand, then, you don't want to tes-

tify that it was all of the expenditures made by j^ou

in that case ?

A. No; I don't know what the expenses were. It

has been a good many years ago, and I don't re-

member each item of expenditure in the case; I

know there was that balance due, and it was thrown

in with the transaction.

,Q. That was entirely independent of what he

owed you and Mr. Brown?

A. Oh, yes, that had nothing to do with it.

Mr. HELLENTHAL.—That is all.

Recross-examination.

(By Mr. LUND.)
Q. Don't you think, Mr. Smith, that you have a

very remarkably clear recollection of what your

books showed at that time ?

A. No, I don't think so.

Q. That Chris owed you?

A. No, I don't think so; I think it is just one of

the incidents that happened. There were many ac-

counts on my books that I don't know about.

Q. You say your books showed he was owing you

from $15 to $50?

A. Some sum along there; I wouldn't say just

what the amount was. *

Q. For what services ?

A. I won 't say for what services. My recollection

is that it grew out of this case. [102]
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Q. Grew out of this case?

A. That is my recollection of it, Mr. Lund.

Q. Then you got his receipt in November, 1909,

reading this way: "Received from C. Tjosevig

$30.00 on costs in case Nils Tjosevig vs. C. J. Tjose-

vig et al. Edmund Smith." That $30.00 was not

received hy you for the costs in that case but was
received for some other debt that Chris owed you

for other work? A. I did not say that.

Q. I am asking you that question. Will you re-

peat the question?

(Whereupon the preceding question was read to

the witness.)

A. I say I have no recollection of that receipt

—

when you handed it to me I recognized my signature

and my handwriting; and I should say now that

the balance that was due us at the time we made this

oral agreement were matters that grew out of the

trial of this cause between Chris and Nils.

Q. You had no recollection of the receipt evi-

dently, but you had a very clear recollection of the

fact that you yourself paid the costs for Chris in

that suit.

A. I advanced some costs in that suit—I don't

know what they were, but I know there was a bal-

ance due from Chris of somewhere around, or some-

thing less than $50.00—I won 't say what it was, and

that was simply wiped out and forgotten in that

agreement.

Q. Wasn't this fee that was due you and Brown
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in that (criminal case, the $500, wasn't that on your

books at that time?

A. No, not in those books. That was in books

kept by Mr. Brown and myself, and I think Mr.

Brow^n had those in his possession. I refer to my
own books after the dissolution of the partnership

of Mr. Brow^n and myself.

The COURT.—When was it that you and Judge

Brown dissolved partnership? [103]

A. My recollection is that it was 1905, but I am
not clear on that. No—it was probably later than

that. I was in partnership with Mr. Bunnell, or

Judge Bunnell had an interest in my business for

about three years, as I remember; and I was alone

probably for a year, more or less, succeeding the dis-

solution of the partnership of Brown and Smith.

Q. You will not deny that this case that you and

Brown defended for Chris was in 1904?

A. I won't fix the date, but I said it might have

been at that time; I don't remember when it was—it

was a long time ago.

Q. Then you left Valdez in 1912, didn't you?

A. Yes.

Q. And went to Seattle? A. Yes, sir.

Q. And you left Chris up there to do that assess-

ment work on those claims?

A. I left Mr. Tjosevig and Mr. Donohoe to look

after those matters—that was my understanding.

Qi. During those five years from 1912 to 1916—

4

years—that you say you were away, were you con-

cerned about whether or not the assessment work
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had been done on those claims'?

A. Why, I certainly was concerned, as I would

be in any interests I might have had.

Q. You wrote up to Chris and inquired as to

whether he was doing it? A. I don't think so.

Q. Have j^ou got a letter between you and Donohoe

where the matter was discussed between you?

A. I have none with me—I might have in my files

—

I don't remember whether I have or not. I cor-

responded with Mr. Donohoe from the time I left

there up to this time on various subjects. [104]

Q. You are an attorney—When you came up here

to testify in this case, didn't you know that it would

be a very natural thing that I would inquire into the

matter? Why didn't you take such letters with you

if you have any f

A. I don't know that I have any letters that refer

to this proposition. I met Mr. Donohoe two or three

times in Seattle and we talked over the situation in

regard to this property—I don't know that I have

any letters.

Mr. LUND.—That is aU.

(Witness excused.) [105]

Mr. HELLENTHAL.—We now offer the deposi-

tion of George F. Kowe.

Mr. LUND.—In these depositions a question may
be raised as to whether or not it is competent here

to vary the terms of a written instrument. Wit-

nesses have testified to what the intention of the

parties was in giving the deed and the contract for

the sale of this property, and I am going to ask the
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Court for a ruling, ruling out all the testimony as to

any oral agreement that was made besides the writ-

ten paper; and if the Court is in doubt about it, I

would like to have that matter discussed in the ab-

sence of the jury.

The COURT.—I suppose it is virtually the same

question that was raised on the demurrer, isn't it,

to the effect of a quitclaim deed?

Mr. LUND.—Yes, it is to the effect of whether a

warranty can be attached to a quitclaim deed by oral

testimony—whether anything that was said by the

parties at the time they executed these papers is ma-

terial and competent evidence in this case.

The COURT.—That is purely a matter of law for

the Court so far as deciding whether a thing is a quit-

claim deed, and can be passed upon by the Court

later.

Mr. LUND.—The idea is now to read the testi-

mony before the jury, and I think the testimony is

incompetent, and I do not think it should be read

before the jurj^

The COURT.—It depends upon whether there is

anything in the testimony that would prejudice the

jury. If there is, point it out to me, and I will pass

on it. Proceed with the deposition.

Deposition of George F. Rowe, for Plaintiffs.

Q. State your name and residence.

A. George Francis Rowe; 1501 35th Avenue, Seat-

tle. Office in the Burke Building.

Q. Are you acquainted with the parties to this

action? A. Yes, sir.
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Q. How long have you known Christian Tjosevig,

one of the defendants?' [106]

A. I met Chris Tjosevig and Nels Tjosevig at Mc-

Carthy in the early spring of last year, about the first

of April. I was there a week.

Q. On or about the 6th day of April, 1916, did you

have any bond transactions with Christian Tjosevig

with reference to certain mining claims, viz., Tjose-

vig Nos. 1 to 15, inclusive, Nebraska, Norway No. 2,

Charlotte, Contact Lode, Carbonate Hill Dagny

Marie, and the Consolidated Placer claim, situated

on Hidden Creek, a tributary of the Kennicott River,

in the Chitina Recording District, Territory of

Alaska?

A. Yes, I took a bond on these properties.

Q. I call your attention to Plaintiffs' Exhibit "C,"

purporting to be a Bond Agreement, and ask you to

state if that is a copy of the agreement as reduced

to w^riting. A. Yes, that is correct.

Mr. SMITH.—We offer in e^ddence exhibit ''C,"

and ask that it be attached to the deposition as a part

of this answer.

Mr. LUND.—That is the same as has already been

offered.

Mr. HELLENTHAL.—It may be agreed that ex-

hibit "C" referred to in the deposition of George P.

Row^e is the contract of the 6th day of April, A. D.

1916, and introduced in evidence in this case as

Plaintiffs' Exhibit "C."

Mr. LUND.—Yes, that is correct.

Q. In your negotiations for this property, did Mr.
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Christian Tjosevig make any statements to you as

to who were the owners of the property?

A. At this time ?

Q. Yes.

Mr. LUND.—Now, then, that is what I object to,

as to what representations he made at the time, or

prior to the time, that the written agreement was

entered into. It is, I think, without exception, the

law that where negotiations of the parties are finally

terminated in a written agreement, signed by the

[107] parties, that written agreement is taken to

contain all the matters that were involved between

the parties at that time, and any contemporaneous

oral statement or agreement at the time is incom-

petent evidence.

The COURT.—That is true when you arp suing

on that instrument. When you bring a suit which is

founded on an instrument executed between the

parties, then nothing could be introduced to vary, ex-

plain, modify or alter the terms of the instrument,

but that is not the case here. This suit is not brought

on that instrument. I will admit it and pass on it

later.

Mr. LUND.—Exception.

A. At this time he represented that he, his brother

and his wife and his brother-in-law, Andrew Halver-

son, were the owners. He said nothing about anyone

else at that time.

Q. What, if anything, did Mr. Christian Tjosevig

say at any time during your negotiations for this

property as to these plaintiffs, T. J. Donohoe and
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Edmund Smith, owning or claiming any interest in

this property?

Mr. LUND.—I object on the same grounds.

The COURT.—Overruled.
A. I was wrong in my statement that he did not

say anything at that time about anyone else claim-

ing an interest in the property. It must have been

that time that he said he had advertised all the small

owners out, for I stopped at Chitina on my way to

the coast to check up his statement about the ad-

vertisements having been published. I checked ap
his statement in the office of the "Mining Recorder"

at Chitina, and found his statement to be true accord-

ing to the records of the "Mining Recorder."

Q. During all of your conversations and negotia-

tions with Christian Tjosevig, what interest in said

mining claims did he propose or offer to convey?

Mr. LUND.—I object on the same ground.

The COURT.—Overruled. [108]

. A. All of it.

Q. After this option was executed, did the parties

signing the same make, execute and deliver a deed

to this property? A. Yes, sir.

Q. I hand you what purports to be a certified copy

of a deed to this property, executed by Christian

Tjosevig, Eli Tjosevig, Andrew Halverson and Nels

Tjosevig to Tjosevig-Kennicott Copper Companj^

and ask you to state if that is the deed referred to

in the option contract, exhibit "C," and ask j^ou to

make said copy of deed a part of your answer.

A. Yes, this is a copy of the deed that was drawn
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up ill Mr. Medley's office in Cordova, Alaska.

Q. Has the purchase price for this property been

fully paid?

A. I understand so; I have no certain knowledge

of that fact.

<}'. At Cordova, Alaska, some time during the

month of April, what, if anything, did Christian

Tjosevig say as to the interest of these plaintiffs,

Donohoe and Smith, and his intentions in regard to

the same?

Mr. LUND.—I object to it on the same ground.

The COURT.—Overruled.
A. I did not see him in Cordova in April. I saw

him there in June. I went back twdce to arrange

the details of this thing for the company, and it must

have been in June that he came down to meet me
in Cordova, and he told me, in the presence of Med-

ley, that he had advertised everybody out, but that

he was going to take care of Donohoe and Smith any

way.

Q'. On or about the month of July, 1917, in your

office in Seattle, Washington, did you have a conver-

sation with Christian Tjosevig as to the form of this

deed, viz., a quitclaim deed, and what explanation

did Mr. Tjosevig give for executing a quitclaim deed

to the property?

Mr. LUND.—Now, I object to that strenuously

again. This action, if it is based upon anything it is

based upon this deed. [109] This sale and this

deed being made in waiting between the parties, it is

not competent for either one of the parties to add
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to it or take away from it by any verbal agreement

or statement made at the time.

The COURT.—That is a mooted question, and the

Court will take that into consideration in passing on

the case, and will decide that question when the case

is decided. It certainly cannot affect the jury.

Mr. LUND.—It does not affect the jury, only that

it might affect them in this way, I consider this tes-

timony immaterial and I have not made any stren-

uous effort to contradict it or deny it. I just passed

it up, because I did not believe it cut any figure in

the case, and for that reason I suggested that it be

read in the absence of the jury. How^ever, I submit

to your Honor's ruling.

The COURT.—I have to pass on the question as

well as the jury, and in order to have the verdict of

the jury be of any assistance to me I have to hear

what the jury hears, and have them hear what I hear.

If I hear part and they hear part, and then they come

in with a verdict it does not mean anything to me.

Mr. LUND.—I desire to make an objection to the

reading of this as immaterial evidence in the pres-

ence of the jury.

The COURT.—The objection is overruled.

A. There was never any conversation had with

Tjosevig in my office in Seattle with regard to the

deed. The conversation was had in Medley's office.

I demanded a warranty deed, but Mr. Medley ad-

vised that as he only held these claims by compliance

with the mining laws of the United States he could
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give only a quitclaim deed. They were not patented

claims.

Q. Did you have a conversation with Mr. Tjosevig,

Mr. Christian Tjosevig, in Seattle, Washington, in

the month of July, 1917, in regard to the action com-

menced by these plaintiffs, [HO] Donohoe and

Smith, being the case now in hearing ?

A. I have not seen Christian Tjosevig since I left

him in Minneapolis, or St. Paul, I forget which, as we

were coming back from New York. He has never

been in my office since that time. He was in my of-

fice prior to leaving for New York.

Q. Did Christian Tjosevig, in any of his conversa-

tions with you in regard to this property, ever make

any pretense, claim or statement that he had sold

this property subject to any interest, claim or right

of these plaintiffs?

Mr. LUND.—Now, that is objected to on the same

ground.

The COURT.—The same ruling.

A. No, sir; he always insisted that he had ad-

vertised everybody out. My last interview with him

regarding the title to the property was in Mr. Med-

ley 's office, when I went up to re-arrange for the com-

pany about the guarantee. I was sent back to

Alaska—my third trip—by Mr. S. K. McDonald, the

president of the company, with a new arrangement

drawn by Mr. Roberts, whereby certain blocks of

stock were to be released as stock was sold, and I

was also requested to substitute a Trustees' Guar-

anty in exchange for a bond, and I went back to
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Alaska and met Chris Tjosevig and Nels Tjosevig at

Cordova, to have this new arrangement ratified. At

that time Chris Tjosevig reaffirmed his prior state-

ment that everybody had been advertised out, and

that there was no fear of any question regarding the

title so far as the corporation wsls concerned by any-

body. He asked me at that time if I had not found

his statements to be true that they had been ad-

vertised out, and I admitted I had checked up his

statements at the office of the "Mining Recorder" at

Chitina on my first trip to Alaska, and had found

them correct, according to the records of that office.

There was never any question in my mind but what

Christian Tjosevig was transferring all the [HIJ
right, title and interest to the property to the cor-

poration. He said many times that everything was

cleaned up.

Q. On or about the month of September, 1916,

what was the market value of the stock of the

Tjosevig-Kennicott Copper Company?)

Mr. LUND.—We object to that on the ground that

it calls for the opinion of the witness without show-

ing any qualification.

The COURT.—Was it objected to at the time?

Mr. LUND.—No, but all this testimony was taken

without the defendants being present. It was taken

by giving notice, in the State of Washington, that

they would take this testimony while they were

represented by attorneys in Alaska. Mr. Smith was

there; and then afterwards, your Honor will remem-

ber, when you came to Seattle, and we had a hearing
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before you there, a stipulation was entered into by-

Mr. Smith and myself, in your presence, to the effect

that these depositions should be allowed to be read

by him in evidence, and I was to be allowed to cross-

examine the witnesses, and that my objections should

be taken to each and every part thereof, if you re-

member.

The COURT.—I don't remember the terms of the

stipulation entered into. Have you the stipulation

there?

Mr. LUND.—The stipulation is on file, yes. This

is the stipulation: "It is further stipulated and

agreed that the time for taking said depositions of

the said W. L. Gazzam, W. H. S. Seagraves, J. B. Mc-
Dougal, and George Francis Row^e, is hereby w^aived

and said depositions may be read in evidence without

objection except as to the competency, relevancy and

materiality of said testimony, or any part thereof."

Your Honor suggested that part yourself at the time.

The COURT.—Do you consider the objection that

the proper foundation has not been laid for a ques-

tion is the same as an objection to the competency,

materiality or relevancy of testimony? An objection

that the proper foundation has not been laid is en-

tirely different from an objection as to the com-

petency, relevancy and materiality of testimony.

The objection is overruled. [112]

Mr. LUND.—Very well.

The COURT.—And besides, Mr. Lund, if I remem-

ber correctly, in the reading of that stipulation you

were to have an opportunity to cross-examine those
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witnesses. Did you have an opportunity to cross-

examine them?

Mr. LUND.—Yes.
The COURT.—Very well, your cross-examination

could draw out his qualifications.

Mr. LUND.—I believe your Honor is right.

A. At that time, there was no market for it.

Q. I will change the date to January, 1917.

A. On December 18th the stock was quoted on the

New York Curb and dealt in on the New York Curb,

at ninety-two and one-half per share.

Mr. HELLENTHAL.—It is signed "Correct,

George Francis Rowe."

It is stipulated that the deed attached to the

deposition of George F. Rowe and marked exhibit

"D," is the same as Plaintiff's Exhibit "E," already

introduced at this trial.

Cross-examination.

(By Mr. LUND.)

Q. You testified for the plaintiffs in this cause

some weeks ago, Mr. Rowe? A. Yes, sir.

Q. You reside in Seattle? A. Yes.

Q. And have lived here for how long ?

A. Eighteen years.

Q. Are you the same George F. Rowe, George

Francis Rowe, that signed the contract for the pur-

chase of the mining claims with Christian Tjosevig

and others ? A. Yes, sir.

Q. I refer to the first paper, first contract that was

made between you and Mr. Tjosevig. [113]

A. That was an option on the property, wasn't it?
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It was signed at McCarthy.

Q. In Alaska? A. Yes.

Q. What time?

A. In the very early part of 1916. It must have

heen early part of 1916, or 1917. Early part of 1916.

Q. How long had you been at McCarthy at that

time?

A. We were down there a week about.

Q. Who was with you?

A. A mining man by the name of Mr. Harper.

Q. He was with you? A. Yes, sir.

Q. Did you inspect the property at that time ?

A. I did not see it, no.

Q. Calling your attention to this bond and agree-

ment, dated April 6th, 1916, containing what pur-

ports to be your signature—is that your signature?

(Witness examines paper.) A. Yes. sir.

Q. That was executed by you and parties whose

signatures it bears at the time it bears date?

A. Yes, sir.

Mr. LUND.—I offer this in evidence, and ask that

it be marked for identification and I will withdraw

it, by permission of counsel, and will take and keep

it in my possession and produce it at the trial.

Mr. LUND.—This is the same agreement that has

already been introduced as Plaintiffs' Exhibit "C."

Mr. HELLENTHAL.—It may be so stipulated.

Mr. LUND.—If that is so stipulated we do not offer

it any further.

The COURT.—Just so that it appears in the record

and I know what it is.
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(Said paper marked Defendants' Exhibit 18 for

identification.) [114]

Q. At 3^our former examination, Mr. Eowe, you

were asked the following question, ''I call your at-

tention to Plaintiffs' Exhibit 'C,' purporting to be

a bond agreement, and ask you to state if that is a

copy of the agreement as reduced to writing," to

which you answered, ''Yes, that is correct." Now,

I will ask you whether or not in answering that

question you had reference to this agreement ?

A. This bond and agreement, yes, sir.

Q. Now, tell us w^hether that agreement was car-

ried out? A. No, sir.

Q. What became of it?

A. It automatically went into the discard.

Q. This agreement calls for a payment of a sum

of money in June ? A. Yes.

Q. Was that payment made?

A. No, sir. I w^ant to say too that the money that

w^as paid on that and credited to $4,000 bond option

was not credited on the subsequent agreement.

Q. It was forfeited? A. Yes, sir.

Q. Now, I show you this document w^hich is dated

June 6th and which bears what purports to be your

signature and the signature of Mr. Tjosevig and the

other parties, and ask you w^hether or not that is

your signature? A. Yes, sir.

Q. Whether that agreement was carried out ?

A. I think it w^as ; I am not sure it was.

Mr. LUND.—I will ask that this be marked for

identification and delivered to me to be produced at
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the trial—dated June 6tli, 1916, and signed by Chris-

tian Tjosevig, Eli Tjosevig et al., Defendant's Ex-

hibit No. 19 for identification.

Mr. HELLENTIIAL.—Is that an exhibit which

has already been admitted in evidence? [115]

Mr. LUND.—Yes. Now, it may be stipulated be-

tween the parties that this agreement referred to

is the same as already introduced by the plaintiffs

as their Plaintiffs' Exhibit "D," introduced at this

trial?

Mr. HELLENTHAL.—It may be so stipulated.

Q. You were asked here on your direct examina-

tion the following question: ''After this option was

executed, did the parties signing the same make,

execute and deliver a deed to this property," to

which you answered, ''Yes, sir."

A. Which one are you talking about?

Q. In answering that had you reference to the

first or second agreement ?

A. To the second agreement.

Q. There was no deed executed in consequence of

the first agreement?

A. There may have been. I did not see it.

Q. By the company?

A. There was no company at the time the first

agreement was drawn.

Q. At the former hearing you were asked the fol-

lowing question: "I hand you what purports to be

a certified copy of a deed to this property, executed

by Christian Tjosevig, Eli Tjosevig, Andrew Hal-

verson and Nels Tjosevig to Tjosevig-Kennicott
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Copper Company, and ask you to state if that is the

deed referred to in the option contract exhibit "C,"

and ask you to make said copy of deed a part of

your answer," to which you answered, ''Yes, this

is a copy of the deed that was drawn up in Mr.

Medley's office in Cordova, Alaska." Now, can

you from your memory state whether or not that

deed that was introduced and shown to you at that

time of the hearing was an exact copy of the deed

that you received on behalf of the company at that

time?

A. I did not examine it carefully. I just took

from the signatures, and Mr. Medley being a

—

[116]

Q. You did not at that time mean to testify that

it was an exact copy that j^ou identified at the time ?

A. I did not read it.

Q. Then you were asked here if this is the deed

referred to in the option contract, exhibit "C," and

you answ^ered that it w^as : this exhibit " C " referred

to the first agreement. You were mistaken, that it

was not the deed referred to in the first agreement ?

A. If exhibit "C" is the deed that was draw^n in

Mr. Medley's office, that is the deed upon which the

corporation acted—we had intended to enter it.

Q. If exhibit "C" is the first agreement that was

entered into between you and Tjosevig, then it is

not the deed that was referred to in the agreement ?

A. No, sir.

Q. If exhibit "C" is the first bond agreement be-

tween you and Tjosevig, it is misleading in this,
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that that agreement went into the diseard?

A. The first bond agreement and any deed rela-

tive to the bond agreement, if there was a deed, was

antomatically cancelled because there was no more

money paid on it, and the money that had been paid

was absolutely forfeited and we knew it.

Q. You say that the purchase price of this prop-

erty in your opinion,—you have full knowledge as to

whether it has been paid or not?

A. I did not know what they did with' the money.

Q. Or the stock? A. Or the stock.

Q. You are not a director of the company ?

A. No, sir.

Mr. LUND.—It is signed by George F. Rowe.

[117]

Deposition of W. L. Gazzam, for Plaintiflfs.

Mr. HELLENTHAL.—We now offer to read the

deposition of Mr. Gazzam.

Q. State .your name, residence and occupation.

A. W. L. Gazzam; residence. Crystal Springs,

Kitsap County, Washington; occupation, transpor-

tation and real estate.

Q. State what position, if any, you hold in that

certain corporation known as the Tjosevig-Kenni-

cott Copper Company, organized mider the laws of

the State of Washington.

A. Trustee and Secretary and Treasurer.

Q. Are you acquainted with Christian Tjosevig,

one of the defendants in this action?

A. I am.
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Q. During on or about the month of July, 1917, in

the office of John W. Roberts, Esquire, in the Alaska

Building, Seattle, Washington, did you and Mr.

Roberts have a conversation with Chris Tjosevig,

there being present, yourself, Mr. Roberts, Mr.

Tjosevig and others, in regard to the action pend-

ing in the District Court, First Division, of the

Territory of Alaska, wherein T. J. Donohoe and

Edmund Smith are plaintiffs, and Christian Tjose-

vig, Eli Tjosevig, Andrew Halvorsen and others are

defendants, said action being in regard to the prop-

erty known as the Tjosevig group of mining claims,

described as follows: Tjosevig Nos. 1 to 15, inclu-

sive, Nebraska, Norway No. 2, Charlotte, Contact

Lode, Carbonate Hill, Dangy Marie and the Con-

solidated Placer Claim, situated on Hidden Creek, a

tributary of the Kennicott River in the Chitna Min-

ing and Recording District in the Territory of

Alaska? A. I did.

Q. State fully what Mr. Tjosevig said at said time

in regard to the interest claimed by these plaintiffs

in said property.

Mr. LUND.—That is objected to on the ground

that it is incompetent, immaterial and irrelevant,

and an attempt to vary the contents of a written in-

strument by parol testimony.

The COURT.—Overruled. [118]

A. Our conversation related to not only the claim

that you have described—I mean the claim of Dono-

hoe and Smith et als., but related to other claims

made against the property by other parties. Mr.
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Tjosevig made the statement that these were fietiti-

tious claims and should not be an encumbrance

against the property in any way ; that it was never

his intention to do anything but convey a clear title

to us. When I protested to him about the suits be-

ing brought against the company, he made the state-

ment that he could not help fictitious claims that had

no real value being brought against the properties,

but that he would take care of all these claims that

were m.ade against the property.

Q:. Did Mr. Tjosevig at that time, or any other

time, ever claim to have sold the property subject

to the interest of these plaintiffs?

Mr. LUND.—I object to it for the same reason.

The COURT.—The same ruling.

A. He did not. On the contrary, he has repeatedly

stated that it is his intention to convey a clear title

to us for the whole property, and we have so under-

stood from the first inception of the purchase to this

date. Mr. Tjosevig said he would not take care of

any claims w^hich would accrue after he delivered

the property to the TjoscAdg-Kennecott Company;

that he would not be responsible for subsequent

claims, but he would be responsible for every claim

prior to that time.

Q. At what time did you first learn that the deed

from Tjosevig, Halvorsen and others to the Josevig-

Kennecott Copper Company was a quitclaim deed?

A. Shortly after the purchase price had been paid

to Mr. Tjosevig, in 1917.

Q. What, if anything, in any of the conversations
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above mentioned did Mr. Chris Tjosevig state was

the reason for conveying the property by quitclaim

deed? [119]

A. Because some fraudulent claims had been

made against his and his brother's interests that he

did not propose to pay.

Q. At the time above mentioned, or at any other

time, did Mr. Tjosevig ever claim to you as an officer

of said corporation, or otherwise, that he had con-

veyed said property to the corporation subject to any

claim of these plaintiffs?

A. Never has made such statement to me.

Q. In the conversations above referred to, what,

if anything, did Mr. Chris Tjosevig say in regard

to protecting the said corporation in case the plain-

tiffs in this case prevailed in said action ?

A. He stated it would not involve the corporation

in any manner whatsoever as these plaintiffs had

attached a certain sum of money in the Cordova

Bank belonging to him, therefore he could not see

why we should worry.

Q. Has the purchase price for this mining prop-

erty been fulh^ paid to Chris Tjosevig, Eli Tjose-

vig and Andrew Halvorsen?

A. It was paid to their agents, the First Bank of

Cordova, through the Scandinavian American Bank,

covering a period from some time in the year 1916

to final payment being made in January, 1917, in

various sums.

Q. Was any portion of the purchase price in the

form of stock withheld, and in what manner with-
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held, aud if any action was taken hv tlie stockholders

or trustees in relation thereto?

A. In addition to the purchase price, the origi-

nal contract with Mr. Tjosevig covered one hundred

and twenty-five thousand shares to himself and

some other shares assigned to his brother Nels

Tjosevig. These shares were placed in trust wdth

fW. E. Gazzam to be issued sometime in January,

1918. After this suit was brought and some other

claims made against the company, at a meeting of

the Board of Trustees of this Company it was de-

cided to withhold Chris Tjosevig 's 125,000 shares

from issue until such time as the suits at issue and

threatened were cleared from the records. [120]

Q. Was any record made of that resolution'?

A. Such record was made in the minutes of the

company in the minute-book of the company, and

notice w^as served on Chris Tjosevig.

Q. Will you please attach to this your deposition,

and as a part of your answer to the above question,

a copy of the record made by said corporation in

reference to withholding the said stock from Chris

Tjosevig, and have the stenogi-apher mark the same

exhibit ''B"? A. I will.

Exhibit "B" Attached to Deposition of W. L.

G-azzam.

RESOLUTION.
WHEREAS, Christian Tjosevig and Eli Tjose-

vig, Andrew Halvorsen and Nels Tjosevig did on the

6th dav of June, 1916, sell and convey to the Josevig-
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Kenneeott Copper Company certain mining claims

in the Chitina Mining District, Territory of Alaska
;

and

WHEREAS, said persons as grantors did agree

and have agreed to and with the Josevig-Kennecott

Copper Comj^any to guarantee the title of said min-

ing claims and to protect the company against all

claims and demands against or on account of the

title to said claims, and to save and hold the com-

pany harmless from any loss, costs or expense on

account of any defect in the title or claim or demand
made on account thereof; and

WHEREAS, said Christian Tjosevig claims and

asserts the right to have issued to him 125,000 shares

of the capital stock of the corporation, and the said

Nels Tjosevig claims and asserts the right to have

10,000 shares of the capital stock of the corporation

issued to him ; and

WHEREAS, a certain suit has been instituted in

the District Court for the District of Alaska, Third

Division, at Valdez, Alaska, entitled : Fannie L. Hol-

man v. Christian Tjosevig and the Josevig-Kenne-

cott Copper Company, in which the said Fannie L.

Holman claims to be the owner of one-forty-eighth

(1/48) interest in and to all of said claims, and

seeks to recover said interest; [121] and other

claims are asserted and suits threatened:

NOW, THEREFORE, BE IT RESOLVED:
That the Josevig-Kennecott Copper Company refuse

to issue any stock of the corporation to Christian

Tjosevig or to Nels Tjosevig, or to either of them,

or to any alleged successor or assign or representa-
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tive of them or either of them, or in any manner to

recognize any right, claim or demand of the said

Christian Tjosevig or Nels Tjosevig or either of

them, until such time as they shall fully protect the

company from any and all of the above-named

claims and demands, and shall have fullv cleared

the title to said property and make entirely good

the title of the Josevig-Kennecott Copper Company
in and to the said propert}^ and each and every part

thereof as set forth in said deed to the company;

and the officers of the Josevig-Kennecott Copper

Company are hereby ordered and directed not to

issue any stock to Christian Tjosevig or Nels Tjose-

vig or to their order, or to either of them or to the

order of either of them, nor to allow any stock of

the company to be so issued, until such time as the

said Tjosevig 's shall have satisfied the Board of

Trustees of the Corporation that no valid claims

exist against said mining property or the title to the

same, and until such time as the}^ shall have fully

compensated the company for all loss, damage, harm,

costs and expense to which it shall have been put

in defending said claims.

(Certificate.)

This is a true copy of resolution passed at a

meeting of the Board of Trustees of the Josevig-

Kennecott Copper Company on the 7th day of July,

1917.

H. R. WATKINS.
(Corporate Seal) Attest : W. L. GAZZAM,

Secretary.

(Marked Exhibit "B" to deposition.) [122]



150 Christiarh Tjosevig et al. vs.

(Deposition of W. L. Gazzam.)

Cross-examination.

(By Mr. LUND.)
Q. You are Secretary and Treasurer of the Tjose-

vig-Kennecott Copper Company?
A. At. present.

Q. You have been such for how long?

A. I could not tell you the exact time but during

all of this year, 1917.

Q. Were you connected with the company when
it was organized?

A. I was not one of the organizers, but one of the

directors, trustees; I was not in the neighborhood

anywhere.

Q. You were named as one of the trustees in the

articles of incorporation?

A. I could not tell you that; I do not remember,

but I was one of the first trustees.

Q. You had an interest—knew something about

the buying of this property ? A. Yes.

Q. You may discuss the matter.

A. I was not present at all the meetings, no. I

was present at, I think, about two of the trustees'

meetings originally but not all of them ; I do not re-

member how^ many I missed or how many I attended,

but I did not attend all.

Q. You invested how much money in that com-

pany ?

Mr. SMITH.—I object to that as incompetent,

irrelevant and immaterial and not proper cross-

examination.

Mr. LUND.—To show the witness' interest.
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The COURT.—Overruled.
A. I shall not answer that question, sir.

Q. On the ground that it miejht incriminate you?

A. I do not think it is competent testimony.

Q. On the ground of the witness refusing to an-

swer,

—

A. (Interrupting.) I do not mind answering

how many I have now. [123]

Q. No secret about that. You did not put anj^

money into the concern—no secret about that.

A. I have one share of stock.

Q. Were you in Alaska in connection with the

purchase of this property? A. I was not.

Q. Mr. Rowe went up there?

A. He was one of the parties.

Q. Who went with him?

A. I understand Mr. McDonald—did not go with

him his first trip but went later, subsequently.

Q. He went in April, as I remember it ?

A. I could not tell you the month now because I

would have to refresh my memory.

Q. Then he went up again July? You have no

distinct recollection?

A. I have not a distinct recollection of the month

because I did not attend all of their meetings.

O. What vou said here in vour direct examina-

tion, that is what Tjosevig told you?

A. That was subsequent—that was in the summer

of 1917.

Q. 1917? A. 1917.
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Q. That is a whole year after the property was

bought and paid for?

A. No, sir, not a whole year.

Qi. But after it had been bought. As to what

representations Mr. Tjosevig made at the time the

property was sold j^ou have no means of knowing?

A. I had no direct knowledge of what happened

in Alaska.

Q. You would have to take Rowe's word for it.

You would not care to swear to any statement made
by Rowe?

A. I refuse to answer w^hat I think or do not

think of Mr. Rowe at present in this examination.

Q. You are a business man here? [124]

A. I have been for many years; yes.

:Q. Engaged in real estate brokerage business to

some extent?

A. Up to recently—not as active as I have been.

Q. Mr. Roberts, a member of the board of trustees

here is a well known and honorable Seattle attorney,

is he not? A. I always classed him so.

Qi. You are not mistaken. I am glad to hear you

say so. In reading your answers to questions asked

you by Mr. Smith when there was nobody else

present,—do you think that the transfer of this

property between you and Tjosevig,—it was trans-

ferred by oral agreement, w^as it?

A. I had never seen either a deed or a transfer

until after payment had been made to the Scandi-

navian American Bank in full for the property. I

presumed we got a warranty deed at the time that
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pa>Tiieiit was made. I was so informed by John A.

Roberts that it would be a warranty deed.

Q. You knew that the deed had been ^ven long

before that?

A. Yes, but a layman does not always look at it,

you know.

Q. Did Mr. Roberts look at it?

A. I cannot answer.

,Q. You know there was an abstract made.

A. Not made until payment had been made.

Q. Not made until you had made payment for the

mine?

A. I am telling you what I believe to-day. I can-

not give 3'OU dates without refreshing my memory.

Q. The company is in very serious position to-day,

isn't it?

Mr. SMITH.—I object as incompetent, irrelevant

and immaterial, and calling for a conclusion of the

witness, and not based on any facts in the record.

The COURT.—How do you contend that is com-

petent cross-examination ?

Mr. LUND.—The contention is that these people

who are trustees of that company are being sued

by the people that bought the stock that they

placed on sale. They are charged with [125]

fraud and misrepresentation, and this question is

simply for the purpose of showing the nature of the

connection of this man with the companj'', and how
he is trying to protect himself.

The COURT.—The objection is overruled.

A. It has never refused to pay its bills. I do not
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consider it in a serious condition.

Q. You do not consider it to be in any serious con-

dition ?

A. If I understand your question correctly, I do

not consider it so. If you will explain your question

as to what serious condition you refer to.

Q. You be upright and fair with me and I will be

with you.

Mr. SMITH.—The statement made by counsel is

not based on the record.

:Q'. It is a fact, is it not, that you and MacDougall

and Roberts and Hay organized this company with-

out putting a dollar of your own money into it ; that

you sent Rowe and MacDougall to New York to put

this company's stock on the curb there, and adver-

tised thi;s .stock for sale in New York, and that it

Avas sold for as much as up to one dollar a share;

and that afterw^ards they found that the title of this

property that the company held was only a quitclaim

deed, and other questionable affairs developed and

the stock became worthless to the stockholders who

had bought this stock in New York, brought suit

against your broker and attached everything he had?

Mr. SMITH.—Objected to as argumentative and

the misrepresentation of several subjects in the

question for the purpose of confusing the witness.

The WITNESS.—I will be very glad to answer

your question if you want to go into the entire or-

ganization of this company to-day.

Q. My purpose of this is to show that now when

you are threatened with trouble, you are hollering
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over your heads saying [126] Tjosevig said he

would give us a warranty deed and said he would

stand behind us.

A. I did not say Tjosevig promised a warranty

deed at any time in my testimony. I said that Tjose-

vig stated he would defend any action that was

brought against this company, or words to that

effect. I knew nothing about that warranty deed

until after payment had been made. We presumed

we were getting a warranty deed.

Q. They refused to enter suit that was being

brought against the company ?

A. That was one of two or three suits; I do not

recall whether there were two or three. There were

one or two pending actions in Alaska. I thmk the

other case was a case by a man by the name of Hol-

man. I had a general conversation with Mr. Tjose-

vig about those matters. He told me they were fic-

titious claims. They may be for all I know, but I

failed to state very clearly that Tjosevig had no con-

versations with me until after payment had been

made to him in regard to the title.

Q. The papers in this case of Bunker and Smith

have never been served upon the company—the com-

pany has not been made parties to it, have they?

Mr. LUND.—That should be "The papers in the

case of Donohoe and Smith. '

'

A. My impression is—I got Roberts' statement

that they had not been served.

Q. Did Roberts make any statement?

A. I think it was dismissed by the company. I
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am giving you just what I understand to be a fact.

Q. And so far as this case is concerned, the com-

pany is not directly interested?

A. In this particular case?' [127]

Q'. I understand there is no pending action against

this company by these parties? You are not inter-

ested in this case?

A. Except as a witness. I am subpoenaed as a

witness. I have no definite interest one way or the

other in this particular case.

Q. You say Mr. Tjosevig had been paid in full, at

the time you heard about this?

A. Under his contract. It was automatic, as I

understand it.

Q. The payment of money and the payment of

stock?

A. The payment of stock has not been issued to

him.

Q. Why has not it been issued to him ?

A. On account of the pending actions against this

company; there is another action of 1/48 interest

pending against the company.

Q. Including this action?

A. I do not know whether this case is involved.

We are depending upon Mr. Roberts

—

Q. (Interrupting.) When was the payment of

stock to be made ?

A. Sometime this January. There was a trust

agreement of all pooled stock.

Q. Where is Tjosevig 's stock now? Has it been

issued?
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A. Never been issued, but it is under agreement

not to be issued until January, 1918. Pardon me, it

is not under agreement now. The board of trustees

have taken it out of that agreement; a resolution of

which you have a copy shows the full action of the

trustees; that was under the advice of Mr. Roberts,

our counsel.

Q. What time was that done? A. That record?

Q. Yes.

A. I will have to refer to the record. You have

it in my direct testimony.

Q'. Wasn't that stock delivered to the Scandinavian

Bank by Mr. Tjosevig?

A. No, not to my knowledge. [128]

Q. Do you know whether it was or not ?

A. I do not know. The register books are in New
York for all stock issued. I have no records on the

books here of any stock having been issued. Under

the contract he was entitled to 125,000 shares. You
will find a resolution attached to the original testi-

mony which will give you the exact wording of that

resolution. Copy was served upon Tjosevig at the

time. I just have Mr. Roberts' statement for some

of the things I am telling you. Every trustee should

abide by the statements of its attorney. Roberts

prepared the resolution, had it passed by the board.

I am telling what I was informed of at the time. I

am simply an official of this company and actmg

under the orders of the board of trustees.

Mr. LUND.—It is signed, "W. L. Gazzam."

Mr. HELLENTHAL.—I will now offer to read the

deposition of J. B. MacDougal.
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Direct Examination.

(By Mr. SMITH.)

Q. Mr. MacDougal, will you state your name and

residence to the stenographer?

A. J. B. MacDougal; 1100 Terry Avenue, Seattle,

King County, Washington.

Q. Are you acquainted with Chris Tjosevig, one

of the defendants in this action? A. I am.

Q. How long have you known him?

A. Since last January.

Qi. Were you originally one of the officers of

Josevig-Kennecott Copper Company?
A. I was.

Q. And are you such to-day?

A. I am still a trustee. [129]

Q. Do you know of your own knowledge of the

original transactions with Chris Tjosevig for the pur-

chase of the Tjosevig group of mining claims, sit-

uated on Hidden Creek, Chitina Recording District,

Territory of Alaska? A. I do.

Q. Do you know what interest in the properties

was bought and paid for by the Josevig-Kennecott

Copper Company?

A. At the time of the purchase we all understood

that we were getting the entire property, and an ab-

solute warranty deed; that is my understanding.

Q. About when did you first learn that a quitclaim

deed had been executed by Chris Tjosevig, Eli Tjose-

vig and Andrew Halvorsen to that company instead

of a special warranty deed? A. In January, 1917.
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Q. Did you ever, at about that time, have any con-

versation with Mr. Tjosevig as to the reason for

executing a quitclaim deed? A. I did.

Q. State where that conversation was held, and

who was present.

A. The first conversation I had with Mr. Tjosevig

was in my own office, and the reason he gave for giv-

ing a quitclaim deed was that he had not paid the

Govemment for the patent, and he could not give a

warranty deed as long as the patents were not issued.

Q. Were you present during the month of July,

in the office of Mr. John W. Roberts in the Alaska

Building, Seattle, Washington, when Mr. Gazzam,

Mr. Roberts, Mr. Tjosevig and probably others, were

present and this matter was discussed *? A. I was.

Q. What, if anything, did Mr. Tjosevig say at that

time as to what interest he had conveyed in this prop-

erty they had sold ?

A. He stated that he had sold the entire property

at that time. I think these suits were discussed,

and he promised that he would take care of all those

suits without any expense to [130] the company.

State, what, if anything, was said by Mr. Tjosevig

to you at that time, or at any other time, as to set-

tling with these plaintiffs and stopping the litigation.

A. Well, at that time he said he would protect the

company from any damage and take care of any law-

suit that was brought against the company while the

claims were in his possession, or any claim for owner-

ship to any part of the property.

Q. Did Mr. Tjosevig at the time mentioned in Mr.
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Roberts' office, or at any other time, ever claim to

you that he had sold this property subject to the

interests of these plaintiffs'?

A. No, he did not. I might state here, before we
close, that while we had that meeting in Mr. Roberts

'

office, Mr. Tjosevig promised then and there to take

care of these claims. Mr. Roberts at that time drew

up an agreement for him to sign. Mr. Tjosevig

took that agreement with him and went down stairs

and said he would sign it as soon as he submitted it

to Mr. Lane, of the Scandinavian-American Bank;

and I might state here that afterwards Mr. Tjosevig

told me that he had offered them $2,500.00 at one time

for a settlement, and then he told me again that he

offered them $5,000 and 5,000 shares of stock.

Q. That the offer was made to the plaintiffs in this

case? A. Yes.

Mr. LUND.—I move the Court to strike out the

testimony as to any offer of a compromise or a settle-

ment that he testified to here, as being immaterial

and not proper testimony.

The COURT.—Was there any objection made at

the time of the taking of the deposition?

Mr. LUND.—No, but I reserve in my stipulation

the right to make objections.

The COURT.—But you did not reserve the right

to strike out any testimony. The motion is denied.

[131]

Cross-examination.

(By Mr. LUND.)

Q. You are one of the trustees of the company.
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Tjosevii^-Kcnnccott Copper Company? A, Yes.

Q. Were you one of the original organizers of the

company?

A. I guess I was; at the time of the incorporation

I was there; I became trustee at the time of the in-

corporation.

Q. Were you in Alaska and inspected the prop-

erty? A. No.

Q. Who inspected the property for the company?

Mr. SMITH.—We object to that as not proper

cross-examination; incompetent, irrelevant and im-

material,—not within the issues of this case.

The COURT.—Overruled.
A. Well, George Francis Rowe was one. He had

documents to show where the mining engineers had

inspected the property and on the strength of that

report I became one of the trustees.

Q. And when w^as that, do you remember? Dur-

ing the summer of 1916?

A. Phobably; maybe in June—I am not sure of the

dates now, because I did not try to charge my mem-
ory with them.

Q. Besides yourself there were many directors?

A. Four more.

Q. There is Mr. Gazzam? A. Yes.

Qi. And Mr. Roberts? A. Yes.

Q. And who is the four?

A. Ex-Governor Hay and D. K. McDonald.

Q. As to the making of the contract for the pur-

chase of the property, what part did you take per-

sonally? A. I did not take any part.
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Q. When did you first see Mr. Tjosevig?

A. In January, 1917, I think. [132]

Q. Do you know whether Mr. Christian Tjosevig

was in Seattle during the time you were buying this

property ? A. No, I did not know it.

Q. Where was the negotiations with him taking

place so far as you know ?

A. In Alaska—I think it was in Cordova.

Qi. Personally you are not in shape to say what

these transactions were except as they were shown

to you on the papers'?

Mr. SMITH.—That is objected to as not proper

cross-examination, and immaterial to any of the

issues in this case.

The COURT.—Overruled.
A. And what was told me by Rowe.

Qi. Told you by Rowe*? A. Yes.

Q. So far as anything that Tjosevig said prior to

when these negotiations were carried on you have

no knowledge, however?' A. No.

Q. Except what was told you by Rowe?

A. Yes.

Q. Did you ever learn since that Rowe is not re-

liable?

A. I cannot say that. I w^ould not like to accuse

anybody of anything like that until I know more

about it.

Q. Let me ask you this. Would you be willing to

take your oath and testify to anything not within

your own knowledge but merely on the strength of

Rowe having told you so?
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Mr. SMITH.—Not proper cross-examination—not

fair to the witness, and not based on any statement

that has been made by this witness; wholly imma-

terial to any issues in the case.

The COURT.—Overruled.
(No answ^er to last question.)

Q. You yourself say when you was asked and an-

swered that question: "Do you know what interest

in the properties was bought and paid for by the

Tjosevig-Kennecott Copper Company"? to which

you answered, "At the time of the purchase we all

understood [133] that we were getting the entire

property and an absolute w^arranty deed. That is

my understanding." A. That is right.

Q. You had your representations by Mr. Rowe,

didn't you? It was not your understanding, because

Mr. Tjosevig had told you so?

A. I had that understanding from Mr. Rowe and

Mr. McDonald w^ho had been out on the property.

Q. Upon that property?

A. That is what they represented.

Q. Was the contract for the purchase of that prop-

erty in writing? A. Yes.

Q. And why didn't j^ou get your understanding

from the instruments ?

A. I got it both ways, and from what Row^e and

McDonnell tried to explain.

Q. But now you say here that you did not learn

that this property had been conveyed to your com-

pany by a quitclaim deed until January, 1917?

A. No, w^e didn't.
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Q. Didn't know that? A. No.

Q. Who was "we" didn't?

A. The directors of the company didn't know it,

so far as I know.

Q. Do you know whether they did or not?

A. I think they all knew that they were getting

a warranty deed; thought they were all getting a

warranty deed.

Q:. Neither you nor Mr. Roberts nor any of the

directors here took enough interest in it to look at the

deed before January, 1917 ?

Mr. SMITH.—That is objected to as not proper

cross-examination, and asking the witness to testify

to the knowledge of somebody else.

The COURT.—Overruled.
(No answer to last question.)

Q. The deed was not here ? A. No. [134]

Q. You understood you were getting a warranty

deed? A. Yes.

Q. Mr. Tjosevig had led you to understand that,

had he?

A. I did not see Mr. Tjosevig at the time at all.

Q. You had not seen him at all at that time, had

you? A. No.

Q. You do not want to convey the impression that

he knew he was misleading you as to what kind of a

deed you were getting?

A. He was not misleading me at that time.

Q. Because he w^as not here?

A. Afterw^ards he was here.

Qi. One of the directors of this company is John
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W. Roberts, you say? A. Yes.

Q. Well known Seattle attorney ? A. Yes.

Q. Before you went ahead with this purchase he

obtained an abstract of title to the property, did he

not? A. I don't know as he did.

Q. Do you know now, as a matter of fact, that an

abstract of this property was produced in Alaska, an

abstract of the records of the commissioner's office

in Chitina district; that this abstract was sent to

Seattle and submitted to Mr. Roberts and Mr. Rob-

erts submitted it to Mr. Lee, a well known mining

attorney in Seattle ? A. I did not know it.

Qi Didn't know that? A. No.

Q'. Did not know that Lee was paid by the com-

pany for his services?

A. No; at that tune I did not know anything about

it.

Q. Do you know anything about it now?

A. Heard it since.

Qi. When did you hear it?

A. January, 1917. [135]

Q'. Heard that abstract had been obtained and that

Lee w^as paid for examining the title?

A. No, I was in New York. The Curb Association

demanded the abstract to the deed. We telegraphed

to Seattle for it, and, if I remember rightly, I am not

sure, I got an answer back that it w^as in Alaska.

Q. What time was this you were in New York ?

A. November and December, 1916.

Q. Do you know whether or not the deed was for-

warded to New York? A. I think it was.
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Q. And the abstract? A. Yes.

Q. What business are you engaged in now ?

A. I am not doing anything.

Q. Not engaged in business nowt A. No.

Q. You and Rowe went to New York in connection

with this property, did you not?

A. Rowe went a long time before I did.

Q. And you went afterwards? A. Yes.

Q. How much stock did you buy in this company

—

how much money did you put into this enterprise ?

Mr. SMITH.—Objected to as immaterial to any is-

sues in the case; witness not having testified to any

purchase or investments in the company.

The COURT.—How is that competent?

Mr. LUND.—It is the same question that was ruled

upon a little while ago, asked Mr. Gazzam, on the

ground that the question is the title the company

took. It is undisputed that they got only the inter-

est of this man, as much as it was. The papers show

it upon their face, that they bought his interest as it

was, and then they went to New York and put this

'[136] stock upon the market, and they sold some

of it. Now they are in trouble because they have

only a quitclaim deed to the property and for that

purpose they are trjdng to free themselves. It would

show the interest of this man.

The COURT.—On that theory I think I will admit

it. Of course, gentlemen of the jury, you understand

in the argument of these law questions, the counsel

offer the theory upon which they think the testimony

is admissible. Remember that all through the case,
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that the argument of counsel is addressed to me to

determine whether I will admit the testimony. What
you are to pay attention to is the testimony that is

given from the witness-stand.

A. I didn't put any—I just kept one share of

stock.

Q. You are not doing anything, you say?

A. No. I have got property of my own I am at-

tending to.

Q. Now, the Government is after you fellows for

defrauding the people in New York? A. Not yet.

Q. You expect them to be?

Mr. SMITH.—The same objection—not proper

cross-examination, and is incompetent and imma-

terial to any issues in the case.

The COURT.—Overruled.
Q. You are merely trying to keep the facts from

being brought out. The Government is looking up

the transaction, isn't it?

A. I have not heard anything about it.

Q. Have you heard about the suit Mr. Rose is

bringing against the company? A. Yes.

Q. Of course you bought this property on a quit-

claim deed. Have you investigated the title? You

are trying to get away from under and blame it on to

Mr. Tjosevig, are you not ? A. I am not.

Q. Go ahead and answer. [137]

A. Never attempted anything of the kind in my
life. Absolutely false that I am trying to get the

property away from Mr. Tjosevig, or the money,

either.
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Qi. You would want us to believe that you and your

associates bought this property without knowing

what kind of a deed or title you were getting to it,

do you?

Q. I do not, but I want to tell you right here that

Tjosevig told me himself that if any lawsuit came up

he would make it good.

Q. That is your story now. You think it would be

very convenient to have Tjosevig behind you now?

A. No, sir.

Mr. SMITH.—That is objected to as argument

with the witness, trying to badger the witness and

annoy him.

The COURT.—Well, it is cross-examination. I

will overrule the objection.

Q. You are trying to get this man behind you and

protect you ?

Mr. SMITH.—Same objection as to the preceding

question.

The COURT.—Overruled.
A. No.

Q'. When you w^ent and testified in the first place

—

you have got to answer any question I ask you unless

you are afraid to. You say you have not heard that

the Government is investigating this transaction?

A. I have not.

Q. Have you heard anything at aU?

A. In what way?

Q. That the Government is investigating this

transaction ?

A. I have not heard that the Government is in-
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vestigating this transaction.

Q. You swear to that as much as you do to any-

thing? A. Yes.

Q. Have you heard about it any other way?

A. I heard the postoffice department was making

an investigation. [138]

Q. You know these people who bought this stock

from you and Rowe in New York, they have attached

everything in the possession of the broker?

A. I saw it in the paper.

Q. You also knew, didn't you, that a great many
of the advertisements you and Rowe published

—

A. I didn't publish any.

Q. You were in New York. You saw the adver-

tisements published in the New York paper in re-

gard to this property?

A. After they were published.

Q. Weren't there any published while you were

there?

A. They were all published before I ever saw

them.

Q. You had nothing to do with them, so your skirts

are clear? A. Yes.

Redirect Examination.

(By Mr. SMITH.)

Q. You testified in cross-examination that in the

original purchase of this property you relied upon

reports and representations made by Mr. Rowe,

McDonald and certain engineers' report that was

furnished to you. Did you afterwards have a con-

versation with Mr. Tjosevig in confirmation of these
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statements as made by Mr. Rowe in regard to the

transfer of this property?

A. I had a conversation with Mr. Tjosevig about

these lawsuits that w^re coming against the com-

pany.

Q. What, if anything, was said at that time by

Mr. Tjosevig as to the amoimt or interest in this

property that was conveyed by himself and brother

and Halverson?

Mr. LUND.—I make the same objection to this

—

it is immaterial, irrelevant and incompetent ; not the

best evidence; that the witness has already stated

that the sale and transfer of the property was by

deeds and contracts in w-riting, and that such deeds

and contracts is the best evidence.

The COURT.—Overruled. [139]

A. He told me that he had them all recorded in

their own name; that these suits were all black-

mailed.

Q. Did he at any time claim that he had made any

reservation as to title of this property, or any ad-

verse interest?

Mr. LUND.—Objected to as leading and sugges-

tive, not the best evidence, incompetent—same ob-

jection as before.

The COURT.—Overruled.

A. No, he didn't, but he did say that he would

take care of all of these suits and was not going to

cost the company a cent.

Q. In your examination in chief you have men-

tioned certain conversations that you had with Mr.
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Christian Tjosevig in reference to the conveyance

of this property to the Tjosevig-Kennecott Copper

Company. In any of these conversations did Mr.

Tjosevig ever claim to have transferred this prop-

erty subject to the interests of the plaintiffs in this

case?

Mr. LUND.—The same objection.

The COURT.—Overruled.
A. No.

Q. Mr. MacDougall, do you knov^ the value of the

stock of the Tjosevig-Kennecott Copper Company
from December, 1916, until July 1, 1917?

A. I do.

Q. What was its market value?

A. From December, 1916—November, 1916, or the

first of December, the stock was put on the market

and sold to Harvey Willis and Company for $1.00

a share par value.

Q. Was it in demand and ready sales made at

that price? A. Yes.

Q. What was the demand for this stock, and do

you know of sales being made at that time at $1.00

per share? A. I do.

Q. Can you state approximately the number of

shares you know were transferred at about that time

and at about that price ?

A. I should imagine there was something over

300,000. [140]

Recross-examination.

(By Mr. LUND.)

Q. That was in November or December first?
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A. December.

,Q. This stock was sold to Harvey Willis?

A. It was not sold to Harvey Willis; just through

Harvey Willis.

Q. At the par value of $1.00 a share?

A. Yes.

Qi. Commission was paid to Mr. Willis of how

much? A. Twenty per cent.

Q. That would net eighty cents on the dollar to

the company, would it not ? A. Yes.

Q. There was a contract with Mr. Willis and the

company ?

A. No, sir, no contract with the company—con-

tract with Rowe.

,Q. You had a contract with Mr. Rowe for the sale

of this stock? A. Yes.

Q. And Mr. Rowe made a contract with Willis?

A. Yes.

Q. What stock was this that Willis sold ? Was it

treasury- stock, company stock, or was it private

stock? A. Treasury stock.

Q. That treasury stock was being bought up to,

you think, 300,000? A. About that.

Q. What time did that sale stop, do you know?

A. About December 25th—near Christmas.

Q. December 25th? A. 24th.

Q. December 24, 1916? A. December 24, 1916.

Q. What was the cause of that being stopped, do

you know?

A. The panic in New York on some statement

what they call the underground statement, came out
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that Wilson was going to do [141] something in

the war, and caused a panic on Wall Street and on

Broad Street.

Q. Do you think honestly now that was the cause

of the sale of this stock being stopped *?

A. Every stock in New York was thrown on the

market then.

Q. Wasn't it a fact that some of the holders of

private stock of this company sent their own hold-

ings to New York and threw it on the curb for less

than Wall Street was selling company stock for?

A. No. That stock never got on the market be-

cause it was not registered and they would not reg-

ister it.

Q. Don't you remember when Mr. Willis wired

out here to help to take up this outside stock that

was there?

A. I never knew that he did.

Q. Do you know of any other stock except the

company 's treasury stock being sold at $1.00 a share ?

A. No.

Qi. Do you know whether or not there was any

market for any other stock than the treasury stock ?

A. I think in New York that was the only stock

that W'as offered.

Q. That private stock attempted to be sold could

not be sold because it was not registered ?

A. None sold there at all.

Q. None except the company's stock.

A. I heard the stock was there, saw the man

—

(Muild not sell it, he said.
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Q. This stock advertised and sold in New York

was for development purposes and to pay for the

property, wasn't it?

A. Well, Rowe advertised it for development al-

together.

Q. You think there was no market for any private

stock except this treasury stock that was registered ?

A. That is all I know about, except one small block

that came over—we heard of it—I went to the party

represented as having it—^he reported he could not

sell it. [142]

Q. What w^as the reason for that, that no other

stock could be sold except the treasury stock?

A. That I do not know.

Q. You spoke of this stock not being registered?

A. They issue their ow^n certain stock so they can

tell w^hether it is right or wrong. There is only one

kind of stock; the laws of New York demand that;

the stock that was furnished here was not recog-

nized in New York with the transfer company at all.

Q. This stock that was sold in New York had to

be registered and transferred there?

A. Yes ; the curb demanded it.

Q. So far as you know there w^as no market for

any stock held by any private stockholder?

A. Not to my knowledge.

Q. Not worth any more then than it is now?
A. Yes, worth more then.

Qi. So far as the market was concerned?

A. Oh, yes.

Q. In what way ?
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A. It was sold for more all the time. After that

the stock kept sellin^^ right along.

Q. What stock?

A. Tjosevig-Kennecott stock. In January, March

and April it was selling right along.

Q. That was only the treasury stock?

A. That was the treasury stock.

Q. Any registered private stock being sold at any

time? A. No.

Q. This little lot you knew of there that was being

offered, what did the man tell you he would do with

it? A. He did not say anything about it.

Q. What did you say ?

A. I asked him Avhose stock it was and he would

not tell me. [143]

Q. Did you say something about he could not sell

it? A. No.

Eedirect Examination.

(By Mr. SMITH.)

Q. After this 300,000 shares got out among
private people, did it change hands during January,

February and March, up probably to the middle of

July? A. It kept changing all the time.

Q. Can you tell us about the average value of that

stock in the market and as being sold during the

months of January, February, March, April, May
and June, say, 1917?

A. Well, I can give you about the value of it for

January, February and March. I am not sure of

April, but in January, February and March it ran

—

I was in communication regularly with a man in
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New York—he said it was selling all the way from

fifty to seventy-five cents.

Q. Do you know of any sales being made or offers

of sales, of your own knowledge, after 1917 ?

A. I was not there—there are records of the

sales.

Q. What did the records show?

Mr. LUND.—I object to that; that the record

would be the best evidence.

The COUET.—The objection is sustained.

Eecross-examination.

By Mr. LUND.—That was all treasury stock that

had been registered in New York?

A. Yes.

Q. Do you know of any other private stock that

was for sale? A. No.

Mr. LUND.—It is signed "J. B. MacDougall."

[144]

Mr. HELLENTHAL.—We will now offer the

deposition of James MacFarlane.

(Whereupon said deposition was read as follows:)

Deposition of James MacFarlane, for Plaintiffs.

Direct Examination.

(By Mr. SMITH.)

Q. Where do you reside ? A. Seattle.

Q. How long have you resided in Seattle ?

A. About ten years—practically ten or eleven.

Q. What business have you been engaged in since

December, 1916?

A. Buying and selling stocks and bonds, as a

broker.
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Q. As a broker engaged in that business, do you

know of the stock of the Tjosevig-Kennecott Copper

Company? A. Yes, sir.

Q. Do you know what that stock was worth on the

market in December, 1916, and January, 1917?

A. Yes.

Q. What was its value ?

A. Sold on New York Curb at $1.00 per share.

Q. Did you keep track of the value generally as a

broker after January, 1917?

A. Yes, I did, for two reasons. One, that I lived

in Seattle and I happened to be in New York in De-

cember when it was first put on and I was interested.

Some of my friends were in the Kennecott Copper

Company and I knew Roberts and MacDougall were

in New York at the time I was. Mr. Roberts told

me he was in New York on a mining deal.

Q. Do you know what this stock was worth the

latter part of May or the first of June on the Seattle

market ?

A. On the Seattle and New York market we had

bids of about 50 cents a share. When I approached

you on the subject of buying some, that was approxi-

mately the figure.

Q. You think that was the latter part of May, or

first part of [145] June, along about that time?

A. Yes.

Q. And between the first of January, 1917, and

the first of June it ranged along from 50 cents to a

dollar a share, did it?

A. After it was floated in New York at $1.00,
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then the next quotation I remember was seven-

eio-hths; that would be 87Vi> cents, and then three-

quarters ; it steadily declined until the last quotation

T have any recollection of was 50 cents.

Q. You are in no way interested in this case or

this suit?

A. No, I know nothing about the suit at all.

Cross-examination.

(By Mr. LUND.)
Q. When were you tirst approached about testify-

ing in this case?

A. Mr. Smith came up to my office about three

days ago. He asked me if I remembered of making

a bid on Tjosevig-Kennecott stock.

Q. When were you in New York?

A. I was in New York about the middle of No-

vember until January 1, 1917.

Q. Since you left New York of course you have

no knowledge of the sales of this stock being made ?

A. Oh, yes; I have a New York curb sheet right

in my office ; I am handling curb stocks and New
York stocks every day; not only the New York

Stock Exchange but curb as well. I have to keep

track of all the stocks, especially those that origi-

nate out in this section.

Q. This particular stock was quoted in this sheet ?

A. Yes; this stock was quoted in the sales of the

New York Curb. Then we have "Bids and Asked"

sent over our wire. "What can you get for such

and such a stock" or "what will you pay for such

and such a stock?" Particularly inactive stocks.
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That stock was not particularly active after its flota-

tion, if I remember correctly. [146]

Q. What time was it floated ?

A. It was floated in December, to the best of my
recollection, of 1916, and it was advertised in the

New York papers, and I followed the stock rather

closely because I came from Seattle and knew these

men who were interested in it, or some of them.

Q. Do you know personally of your own knowl-

edge of the sale of any stock taking place ?

A. I know that the stock had some "Bids and

Asked" which are official—saw^ some sales of the

stock quoted.

Q. In this particular paper you referred to or in

your advices?

A. In our financial paper, yes.

Q. You had no knowledge of it?

A. No, I did not take part in any transaction in

the stock. I had a bid for the stock twice. I went

up to see Mr. MacDougall in the Burke Building

and tried to get some of his stock. I had an inquiry

from the Seattle National Bank to get immediately

5,000 shares of that stock and the bid was made firm,

and the telegram was referred to me first by Mr.

Ankeney, and later through Mr. Graves, in this bank,

they making me a firm bid on this stock. I went

and saw Mr. MacDougall and he referred me to some

brokers in New York—I have forgotten the names

of the brokers. At any rate, I thought I could pick

up some stock from people here, and later I found

Mr. Smith was interested in the stock. We ap-
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proaehed him on the subject but were unable to get

any stock. That is the only transaction I came

nearly having in the stock. I never made any

transaction in the stock.

Q. A bid does not necessarily constitute a market,

of course?

A. A firm bid on the stock constitutes a market,

yes, sir,

,Q. You say the value of this stock in December

was $1.00?

A. It was sold at $1.00 on the New York Curb,

and immediately after the underwriting, or after the

deal was put through, it began to decline. [147]

Q. Do you know what stock it was that was of-

fered and sold in New York ?

A. I do not know whose stock it was in New York.

I imagine it was broker's stock.

Q. You saw the advertisements ?

A. Yes, sir, I did.

Q. Do you remember it stated in the advertise-

ments that the stock that was being sold every day

w^as to be used for development purposes on the

property ?

A. I think so; I am not positive about that.

There were several ads—there were several brokers

in the syndicate, "Tjosevig-Kennecott bought and

sold." You can refer to those ads to-day in the

New York Sun of December, 1916. If you can get

hold of those files you will find probably four or five

ads.

Q. It was the company's treasury stock what was
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being sold and the money was to be used for devel-

opment purposes?

A. No, sir; not in all of these ads, positively not.

It said "Tjosevig-Kennecott Stock bought and

sold."

Q. You know, do you not, that the promoter of

this company w^ent to New York with the company's

treasury stock to sell the treasury stock and that

he spent something like $40,000 advertising the stock

in the New York papers, and that the other stock-

holders had entered into a pooling agreement that

no other stock was to be sold than the company's

treasury stock, and that through this ad which took

place in New^ York, and the commission of 20 per

cent that was paid the broker, a value was placed

on this stock of $1.00 per share, and that while it

w^as so quoted for a very short time some of the in-

dividual stockholders did what you tried to do

—

to get hold of some of that stock belonging to indi-

vidual stockholders and offer it on the New York

market, and immediately the stock dropped down?

You know that to be a fact, don't you?

Mr. SMITH.—We object to that as a hypothetical

question not [148] based on any facts in the case

and an involved question, and insist that it be sepa-

rated.

The COURT.—It is a pretty long question.

A. That was a long question. You said to me
first, "If you know that the promoters came to New
York and advertised the sale of the stock for which

thev received a commission of twenty per cent, with
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the understanding that certain parties who owned

the stock were not to sell." I have no knowledge

of that.

Q. Did you have any knowledge of it? A. No.

Q. Do you think anything like that occurred ?

A. I could not say. I was interested in the price

of the stock—I wanted to deal in it, I mean as a stock

broker, since the Seattle people were interested in it.

Q. Do you know of any of the stock being sold ex-

cept stock for promotion or development purposes?

A. I do not know of any stock that was sold except

that stock that was listed as having been sold at $1.00

a share on the "New York Curb," the official paper.

Q. That is all j^ou know ? A. Yes.

Q. When was that listed?

A. I would not say that I know the stock was

listed on the New York Curb, but it was dealt in

on the curb. It is not necessarj^ to list stocks on the

curb. Oftentimes they are dealt in on the curb and

not listed. That was in December, 1916.

Q. You say that you had no personal knowledge

except w^hat you saw in your official paper, don't

you?

A. I had no knowledge of who bought or sold this

stock, but I know the stock was sold. I say that I

had no knowledge of who bought and sold the

stock, but I know that the stock w^as sold which you

may find in a certain curb sheet that you can refer

to to-day. For instance, if a man comes to me and

[149] says, "What wall you give me for Mother

Lode?" That is an official New York curb stock.
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I would go immediately to my paper; "Bid 26, asked

27, sold 271/0." How many' sales, "300 or 500," or

whatever it is.

Q. You are quoting this from your memory?
A. Yes.

Q. Have you any of the sheets with you ?

A. No, I have not, but I can procure them.

Q. Tell me as a fact, was this quoted on January

1 or January 2, under your oath as a witness here ?

A. On January 1st?

Q. The second or third of January ?

A. I would not state any particular day.

Qi. Or January 15, or any other date ?

A. I will say this, that after the first of December

that stock was quoted at less than $1.00 a share. My
recollection is, and I am pretty sure of it, that it

was quoted at 7-8. I would not say for certain

whether it was on the second, third or fifteenth, or

any particular date.

Q. Will you say under your oath as a witness that

that stock was quoted in your official paper in any

statement or any record that was made by the curb

at the time since January 15, 1917 ?

A. I will confine myself to no particular date, be-

cause when I was in New^ York,—^that is how I can

remember these dates,—because I was in New York
during this period, and I left January 1st.

Q. After that you have no clear distinct recollec-

tion ?

A. After January 1st I might have kept track of

the stock in a casual way. I was in New York and
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was interested because Seattle people were inter-

ested.

Mr. LUND.—I move now to strike all the testi-

mony of the witness on the ground that he has testi-

fied to facts which he obtained from records which

are now available, and which constitute [150]

the best evidence in the case.

The COURT.—Do you refer in your motion to the

particular sheets he is talking about?

Mr. LUND.—Yes, his knowledge is derived from

reading of the stocks in a financial paper and a

broker's sheet.

Mr. DONOHOE.—As I understand, this may not

be the best evidence, but if it is not the best evidence

he would have to object to the evidence at the time

it was introduced—he has not done that, and did not

ask that the best evidence be produced at the time,

and, as I understand, an objection cannot be made

unless it was made at the time.

The COURT.—That motion is to strike all the tes-

timony of the witness. A good deal of his testimony

does not relate to curb sheets at all—it relates to a

conversation between him and Mr. Smith. Not only

that, but I do not see how a broker in Seattle can tes-

tify as to the market value of stocks anywhere else,

except from the market quotations,—he offered to

produce the curb sheets to you. The motion is

denied.

Mr. LUND.—The deposition is signed "James

MacFarlane."

(Whereupon Court adjourned until 9:30 Monday

morning.) [151]
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MORNING SESSION.

February 23, 1918, 9:30 A. M.

Testimony of Edmund Smith, for Plaintiffs

(Recalled).

EDMUND SMITH, one of the plaintiffs herein,

upon being recalled for further examination, having

been previously duly sworn, testified as follows:

Direct Examination.

(By Mr. S. HELLENTHAL.)
A. Mr. Smith, you have testified as to a certain

offer you had for the stock of the Tjosevig-Kennecott

Copper Company; please state fully the terms of said

offer.

A. The one offer that you refer to was, I think,

made in February or March, and the party came to

my office, or called up and later came up. I told

them the situation of the stock, that it was in litiga-

tion between Mr. Tjosevig and ourselves, and there-

fore we could not deliver or could not sell the stock.

Also told them the conversation that I had under-

stood, although I knew nothing about it, that there

was some pool arrangement by w^hich the stock was

pooled until the treasury stock had been sold, which

I understood at that time had been cleaned up and

sold. They said that would make no difference if

there was no adverse claims against the property.

Ql The pooling agreement?

A. The pooling agreement—this party was want-

ing it for an investment.

Q. He wanted the stock issued.
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A. He would have accepted, as I understood it, an

order for the stock if the order would be accepted

when the pool was released.

Q'. Subject to the pool? A. Subject to the pool.

Mr. HELLENTHAL.—You may cross-examine.

[152]

Cross-examination.

(By Mr. LUND.)

Q. That was in February, you say?

A. I think it was in February or March, Mr. Lund.

Q. And the stock w^as at that time worth how

much? A. About 75 cents a share.

Q. And what was this man that spoke to you offer-

ing to pay you ?

A. He was offering to pay the market price for the

stock, and I told him the condition of the stock, why
I couldn't sell it—couldn't deliver it.

Q'. Then he said what.

A. He said of course he wouldn't buy if it was in

litigation, but as far as the pool arrangement went,

unless it was indefinite as to length of time that

would make no difference because he was buying for

an investment.

Q. You knew the length of time the pooling agree-

ment was to run, did you ? A. No, I did not.

Q. Do you mean to say to this Court and jury that

your opinion is if you told this man that that stock

was tied up for two years in the future by a pooling

agreement, he would nevertheless have bought it and

paid the market price for it?

A. I told him I knew nothing about the pooling
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agreement, but my understanding, based on hear-

say—
Q. (Interrupting.) You heard about it?

A. I had heard there was a pool agreement among

the stockholders until the}^ had completed the sale

of treasury stock, which I understood had been com-

pleted at that time.

Q. Who led you to understand that ?

A. Well, I don't know; it was discussed often

among Alaska people who would come into the office

;

I couldn't name any particular person.

Q. Any of these defendants tell you so?

A. No, I haven't talked to the defendants except

on one occasion. [153]

Q. You don't want to testify on your oath that it

was so, do you? A. That what was so?

Q. That the treasury stock was all cleaned up.

A. No, I don't know anything about the treasury

stock; I told them just what I had heard—that that

was so.

Q. Ordinarily what a man hears around the street

is not competent evidence in court, you know that?

A. I am not giving it as competent evidence; you

asked for it, sir.

Q. Do you know why that stock depreciated, went

down all at once to no value—do you know the reason

for it?

A. I cannot say I know; I have heard.

Q. You have heard, Mr. Smith, haven't you, that

some of these people that organized this concern, that

never put a dollar of their own money into it, got a
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bunch of stock and when the treasury stock was sell-

ing in New York they sent their own individual stock

to New York and offered it for less money than the

treasury stock was selling for?

A. No, the first I heard of that was in the taking

of these depositions, and those witnesses testified, as

I recall it, that they only had one share each.

Q. Oh, they will speak for themselves ; but do you

believe now that such a statement as I have been

telling you was really the cause of this stock going

down in value?

A. I don't know anything about it. I never heard

anything of that until the taking of the depositions.

Q. Now, Mr. Smith, in the agreement between you

and Donohoe and Tjosevig, you say that he agreed

to do all the assessment work for you and Mr. Dono-

hoe on these claims that were involved in that litiga-

tion and in which you claim an interest f

Mr. HELLENTHAL.—I object to that; he has al-

ready finished his cross-examination on that.

Mr. LUND.—I ask permission of the Court for

these questions. [154]

The COURT.—All right.

A. Yes.

Q. Now, he sold some of these claims under the

contract and deed here in 1916, but there were sev-

eral claims that were not sold, one of them is the Red

Mineral and one of them is the New York claim

—

they are still up there, and they are not included in

this sale. Are you and Donohoe taking any steps

to do your share of the assessment work on these
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claims that are still up there?

Mr. DONOHOE.—I object to that as immaterial

and not involved in the issues in this case.

The COURT.—Objection overruled.

A. The New York, I think, according to our agree-

ment with Mr. Tjosevig

—

Qi. (Interrupting.) Answer the question.

A. I never heard of the Red Mineral before. The

New York claim, according to our contract, is a relo-

cation of one of the Tjosevig claims.

Q. Are you taking any steps now to protect that

property up there'?

A. The property, as I understand, has been sold

—

No, I am not.

Q. Now, if it should turn out that these claims have

not been sold, that they are still up there, you claim

Tjosevig is still, under his verbal agreement with you

and Donohoe, to do your share of the assessment

work on those claims ?

A. He never has, to my knowledge, repudiated it

in any way.

Q. I am asking you if you claim that Tjosevig is

still, under his verbal agreement with you and Dono-

hoe, to do your share of the assessment work on those

claims f

A. I am making no claim to the property still re-

maining.

Q. And you are waiting to see if he can get a pur-

chaser for them and sell them? [155]

A. No, I thought nothing about that because I

supposed all the claims had been sold in this transfer,
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and I had not given it a thought as far as I was con-

cerned.

Mr. LUND.—That is all.

Mr. HELLENTHAL.—That is all.

(Witness excused.) [156]'

Mr. DONOHOE.—I would like to make a renewal

of the demand to produce, made by these plaintiffs

on the 28th day of December, 1917, in which we de-

mand of these defendants all of the correspondence

with George Francis Rowe, or the Tjosevig-Kenne-

cott Copper Company, its officers, agents or brokers,

and all agreements, contracts, conveyances and corre-

spondence pertaining to the sale of the said property,

between or by any or either of the above-mentioned

parties; and I would like to renew that demand to

produce as to correspondence especially, and any

agreements that have not been produced, before we

close our case.

Mr. LUND.—There is nothing except what has al-

ready been introduced, the deed and the two con-

tracts,—there is nothing in my possession here now.

If you have evidence or know anything about it you

are at liberty to introduce such evidence as you have.

Mr. DONOHOE.—You haven't any"?

Mr. LUND.—Not to my knowledge. I thought

you only asked for the deed and the contract—

I

didn't pay much attention to it.

Mr. DONOHOE.—Any telegrams or any cor-

respondence between them?

Mr. LUND.—^You don't mean between the defend-

ants and their former attorneys?
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Mr. DONOHOE.—No, not at all. We don't want

any of that kind of correspondence. We mean be-

tween the defendants and Rowe.

The COURT.—Let the record show that the attor-

ney for the defendant announces that he has no such

correspondence.

Mr. LUND.—I have none that I know of. When
I first got the notice I read it in a hurry and it got

into my mind that it referred only to the two deeds

and the contract, and I haven't inquired thoroughly

into the correspondence, but after recess I will go

more thoroughly into it, and if I find there is such

I will produce every scrap I can lay my hands on.

[157]

The COURT.—I understand the plaintiffs want to

know about it before they close their case in chief.

Mr. LUND.—There is none, I am satisfied.

Mr. DONOHOE.—Well, we will ask permission to

reopen our case if they produce any.

Mr. LUND.—Now, may it please the. Court, in re-

gard to the testimony on the verbal agreement being

rebuttal, we are now in the shape that Mr. Smith

testified to it, and I don't w^ant them to get through

and then open up the case again, and I would like to

have them put it in now. If they don't put it in be-

fore rebuttal, I shall have to object to it.

The COURT.—You did not object to it before.

Mr. LUND.—No, I didn't want to be technical in

the matter.

Mr. DONOHOE.—My testimony is practically all

rebuttal, and I don't think it should go in now—not
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until thej'^ have put in their case in chief.

The COURT.—There is nothing before the Court.

Proceed.

Mr. DONOHOE.—That is our case.

Plaintiffs rest. [158]

DEFENSE.
Mr. LUND.—I will read the deposition of Ben-

jamin F. Millard.

Deposition of Benjamin F. Millard, for Defendants.

Direct Examination.

(By Mr. LUND.)
Qi. Give us your name, please.

A. Benjamin F. Millard.

Q. You reside at present in Seattle?

A. At present in Seattle, yes.

Q. Where did you live during the years 1911 and

1912? A. Valdez, Alaska.

Qf. How long did you live up there?

A. Nineteen years.

Ql You are acquainted with Christian Tjosevig,

one of the defendants in this case ? A. Yes, sir.

Q. How long have you known him?

A. I have known Chris off and on for twelve or

thirteen years, I guess.

Q. Do you recollect the transaction between you

and him in 1912, when you made him a loan of $500?

A. Yes, sir.

Qi. In what year was it, according to your recol-

lection ?
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A. If I recollect eorrectl}^ it was 1912.

Q. And the amount of the loan was how much?

A. $500.00.

Q. Was any security given for that loan?

A. Yes, a mortgage was given on what is now

known as the Tjosevig-Kennecott property, or por-

tions of it. I would not say it was the whole of it.

Q. It was on Hidden Creek in what was then

Chitina Recording District*?

A. Yes, near the Kennecott Mine. [159]

,Q. It was part of the same property that was

afterwards transferred to the Tjosevig Kennecott

Copper Company?

A. I assume it is the same property; yes.

Q. At whose request did you make that loan?

A. At Chris' request.

Q. At the request of Chris Tjosevig?

A. Yes, sir.

Q. You had known him at that time how long?

A. A good many years; I do not remember how

many.

Q. What, if anything, did Mr. Edmund Smith

have to do with obtaining this loan for Mr. Tjosevig?

A. I do not know that he had an}i;hing to do with

obtaining it. He drew up the mortgage papers at

my request.

Q. What, if anj^thing, did Mr. T. J. Donohoe have

to do with obtaining the loan for Mr. Tjosevig?

A. He had nothing to do with it.

Q. Did Mr. Donohoe ask you or request you to

make this loan to Mr. Tjosevig? A. No, sir.
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Q. Did Mr. Smith ask you to make this loan to

Mr. Tjosevig before it was made"?

A. No. I went to Mr. Smith and asked them if

the title was all right and had them draw up the

papers. I had told Chris for several years not to

let Birch freeze him out, and that if he needed any

help to come to me, and when he wanted to borrow

$500 he came to me and I made this loan of $500 to

him. I think Smith and Bunnell were my attorneys

then, and I went to them for advice, to see if the

loan was safe.

Q. And they prepared the note and mortgage %

A. That is my recollection.

Q. And passed upon the title ?

A. They said a portion of it was Chris', undoubt-

edly, and a portion of it was not.

Q. State whether or not Mr. Edmund Smith and

his partner at that [160] time were paid by you

for the service rendered by them in that connection.

A. My recollection is that I always paid them for

the work they did.

Mr. SMITH.—We will admit that the witness

paid us for all the services that were rendered to

him by our office. We would have stipulated all of

this if you had asked for it, Mr. Lund.

Q. This loan ran for a number of years ?

A. It ran, I think, for four years—until 1916.

Qi. Was it paid back to you? A. Yes, sir.

Q. When?
A. In 1916, through Donohoe and Dimond.

Q. State whether or not an action to foreclose this
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mortgage was brought by you before the loan was

paid. A. Yes, sir.

Q. Who were your attorneys?

A. Donohoe and Dimond.

Q. State whether or not you paid them for their

services in that connection.

A. Yes, sir, I paid them $50.00.

Q. Mr. Millard, what was the cause of your com-

mencing to foreclose the mortgage at that time ?

A. I had heard that the property had been sold

or bonded, some money paid on it; I could not find

Chris; in fact I did not know^ where he was, and I

commenced action to bring it to a head.

Qi. That was at what time ?

A. It is my impression that it was in May.

Q. Have you refreshed your memory as to the

date by looking at any document?

A. The mortgage was given in April, I think. No,

I would not say that the mortgage w^as given in

April, but the action was commenced in April.

[161]

Q. Of what year? A. 1916, I guess.

Q. State whether or not you made any statement

to Donohoe and Dimond at the time you authorized

them to bring this action to foreclose this mortgage

as to the report you had heard about this property

being bonded and part of the payment made.

A. I consulted with them about it.

Q. Did you tell them as to what you had heard ?

A. Yes, sir.

Q. State, Mr. Millard, whether or not it was a

common report in Valdez at the time or during part
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of the time that you brought this action to foreclose

the mortgage, that the property was being sold or

bonded.

A. It was, I think, common talk there. I got it

through common talk, I know.

Q. You have followed mining for how many years ?

A. About 25.

Q. How long in Valdez and vicinity?

A. Twenty years in Valdez and vicinity.

Q. You have been interested in mines and have

operated mines and have been the manager of

mines? A. Yes, sir.

Qi. Both quartz mines and placer mines?

A. Quartz mines exclusively.

Q. Assumes that a number of copper quartz

claims are located on a steep hillside and there are

eight placer claims in a consolidated, or in what is

known as an association of placer claims, located at

the bottom of the quartz claims on both sides of the

creek and upon the only level ground in the vicinity

bearing sufficient mineral floats to enable the locator

to locate same as mineral claims. State whether

or not in your opinion such placer claims w^ould be

valuable claims for anybody proposing to operate

the copper claims above as a mine.

Mr. SMITH.—That is objected to for the reason

that it is a [162] hypothetical question, not based

upon the facts or any facts in this case, and as call-

ing for a conclusion.

The COURT.—The objection is overruled.

A. I would say a certain amount was necessary;
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I would not say it was necessary to have eight or

any particular number or quantity of claims, but

sufficient ground for a mill site, etc., would be all that

would be necessary.

Q. Assuming that in these claims several of the

claims on the hillside located as copper claims show

no mineral outcroppings, what in your opinion would

be their value compared with the value of the placer

claims down on the level?

Mr. SMITH.—That is objected to for the same

reason, that it is a hypothetical question, not based

upon any facts in the case and calling for a conclu-

sion as to the value of the property which it has not

been shown he has ever seen or examined.

The COURT.—The objection is overruled—the

weight of it is for the jury.

Q. I am just calling for your opinion as a mining

man.

A. It would all depend upon conditions. If it

was located in such a manner that it was necessary

to use the ground for mining purposes it would have

a certain value. If it was located above the other

and there was no mineral on it, I would not consider

it worth anything.

Q. Assuming, Mr. Millard, that in the neighbor-

hood of the copper claims in question there are other

mineral claims held by other parties, and that these

placer claims were occupied or held by other parties

and that a mill site as well as railroad terminals could

not be found on any other gi'ound for the working

of the copper claims in question on the hillside, what,
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in yonr opinion, would then be the value of these

plaoer claims as affecting the value of the copper

claims on the hillside ?

Mr. SMITH.—That is objected to for all the rea-

sons stated in my [163] last objection. That is,

it is a hypothetical question not based upon any facts

in the case, and calling for a conclusion of the wit-

ness as to the value of property which it has not

been shown he has ever seen or examined, and it is

objected to for the further reason that the law regu-

lates the location of mill sites and fixes the area or

amount thereof. The question is a hypothetical

question, calling for a conclusion of the witness,

when it is not shown that the witness has ever seen

the property or can express an opinion as to the

relative value of the different parts of the same.

The COUET.—The objection is overruled.

A. That is a very broad question. If a man holds

a lot of mineral claims and there is a certain spot

that it is absolutely necessar}^ to have in order to

operate these claims, it might become very neces-

sary to obtain it, or it might become a very great

damage to him if somebody else obtained it. If I

had seen the propert}^ I would know exactly what

my opinion would be.

Q. Your answer now should be based upon the

statement contained in my question.

A. I am basing my answers upon your question,

assuming the statement in your question to be the

fact. It would be very valuable under some cir-

cumstances. If he had to have ground to have a
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mill it would be very valuable for that purpose, and

if he had to have ground for railroad terminals it

would certainly be valuable for that purpose.

Q. Would such ground available for the location

of a mill affect the sale of the property?

A. It certainly would.

Cross-examination.

(By Mr. SMITH.)

,Q. The value of these placer claims for a mill site

or any other purpose adjacent to mining claims

would depend upon the value of the mining claims,

would it not, to a certain extent?

A. Well, if there was any value at all to the claims

and if there [164] w^as value enough in the

claims to operate them, of course the value of the

mill site would be in proportion to the value of the

claim.

Q. Now, in regard to this mortgage, Mr. Millard.

That mortgage was long past due when you com-

menced your action to foreclose it, was it not?

A. Yes, the note was past due.

Q. And had Mr. Tjosevig made any arrangement

for an extension of time of payment or had he

simply ignored it?

A. He had spoken of it once or twice. I have for-

gotten the dates, etc., but I did not bother him about

it. I realized that I would probably have to wait

until the property was sold before I would be paid,

so I never bothered him about it. I think he spoke

of it once or twice.
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Q. You did not commence your action to foreclose

until after you had heard the property had been sold,

and not hearing from Mr. Tjosevig you commenced

proceedings to foreclose, is that correct?

A. My recollection is now that I came up from

Granite and found that the property had been sold,

or heard it had been sold quite a little before that

time, and I went over to Donohoe and Dimond and

told them what I heard, and they confirmed it. Yes,

they said, they had also heard it had been sold.

They did not know where Mr. Tjosevig was and I

did not know where he was. We had heard that he

w^as up to the Bonanza but we did not know, and

they thought it was better to foreclose. I thought

that if it had been sold the mortgage ought to be

paid, as I thought if a man puts up money to buy

a property it is up to him to look up the title, and if

a man looked np the title he would see that there

was this mortgage against it, and I thought that

there might be some hook in it, and that they might

get the property, and aside from what Mr. Tjosevig

would want to do that might beat me out of it. That

was my real object in foreclosing the mortgage.

[165]

Q. As I understood your testimony, you did not

charge Mr. Tjosevig anything for attorney's fees?

A. No, sir, I did not. When I met Mr. Tjosevig

he thought it was a little tough that I commenced

the action Avithout notifying him, and I said, "Well,

I will throw^ off the attorney 's fees.
'

'

Q. And that is the way it was settled?
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A. Yes; he paid me part of it, though, by the use of

a horse at the Nieholai mine, and I paid the attor-

ney's fees and the costs. He paid the principal of

the note and the interest.

Redirect Examination

(By Mr. LUND.)

Q. You said that you had heard that the mine had

been sold. Did you understand that it had been

sold and paid for completely, or that it was under

bond?

A. I understood that it had been sold and bonded

and that Mr. Tjosevig had received $5,000 in cash.

Q. And that he was to receive how much more in

the future?

A. I do not know that I ever heard how much it

was sold for, but I heard it was sold for quite a large

sum.

Q. You heard at that time that Mr. Rowe was a

party to the deal ?

A. Yes; I think he was the man—he was a Spo-

kane man.

Q. You made him a party to the foreclosure ?

A. Yes, sir.

Recross-examination.

(By Mr. SMITH.)

,Q. After refreshing your recollection as to the

dates, can you give the date of the commencement

of this foreclosure proceeding?

A. No, I cannot offhand. It was in the early

spring, I know that.

Q. You did not notice the date on those papers
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you saw in Mr. Lund's office to-day? [166]

A. I saw the papers but I did not look at the dates.

Mr. SMITH.—Do you want to stipulate, Mr.

Lund, that it was about May 10, as shown by your

copies of the papers?

Mr. LUND.—Yes. It is stipulated by the parties

that the date shown by the copies that I have, of

summons and complaint in the action referred to

bear these dates—that the complaint was verified

by Mr. Millard on the 9th of May, 1916, and the sum-

mons was issued by the clerk of the District Court

at Valdez, May 10, 1916.

(Deposition signed ''B. F. Millard.")

Mr. LUND.—We offer the deposition of Mr.

William A. Steel.

Deposition of William A. Steel, for Defendants.

Direct Examination.

(By Mr. LUND.)
Q. What is your name?

A. William A. Steel.

Q. Your occupation ?

A. Newspaper publisher; printing business.

Q. Place of residence ?

A. Cordova, Alaska; Seattle, Washington.

Q. What interest have you now or have you had

in or in connection with a weekly newspaper called

''The Chitina Leader"?

A. Either part owner or owner entirely of the

publication.

Q. When was this paper first published ?
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A. September 24, 1910.

Q. For how long were you connected with the

paper?

A. From the time it was first published until June,

1915.

Q. Your connection with the paper, you say, was

as owner and editor?

A. Yes; at the time it started my brother was in-

terested with me in this publication and was asso-

ciated with me until the fall of 1914, when I became

sole owner and publisher.

Q. When you became sole owner and sole pub-

lisher? A. Yes, sir. [167]

,Q. And from that time on until June, 1915, were

you the sole owner and sole publisher ?

A. Yes, sir.

Q. What was this paper, weekly or daily ?

A. Weekly.

Q. AVhere was it printed, Mr. Steel.

A. What do you mean by printed?

Q. Where it was typed. A. Typed in Cordova.

Q. Where was it published?

Mr. SMITH.—Just a moment—that is calling for

a conclusion.

Q. It was printed in Cordova—was it placed in

the mail and circulated from Cordova?

A. No, w^e considered it was published at Chitina.

Mr. SMITH.—Strike out the answer as not re-

sponsive.

The COURT.—Gentlemen, I have read over this

deposition and familiarized myself with the matters
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therein. This deposition is all about the publication

of a paper—as to where the paper in which the for-

feiture notice was published—whether or not it was

published at the nearest place to the situation of

the claims. It is a matter that the jury has nothing

to do with, and I suggest that the deposition be read

in the absence of the jury, and the Court will pass

apon the objections made when it comes to finally

pass upon the case.

(Whereupon the remaining portion of the depo-

sition was read in the absence of the jury as fol-

lows:)

Q. Tell what was done in publishing and circu-

lating this paper. Tell all about it, Mr. Steel.

A. For reasons of economy, having a printing of-

fice at Cordova, and not having one established at

Chitina, we printed the paper at Cordova; we main-

tained a representative at Chitina who looked after

the business there.

Q. When the paper was printed at Cordova, what

was done with it? [168]

A. It was then sent to Chitina to be served to the

subscribers there and placed in the mail to be sent

to subscribers outside of the city.

Q. In what postoffice was it entered as a news-

paper 1

Mr. SMITH.—Just a minute. That is not the

best evidence. Objected to for that reason.

Mr. LUND.—You may answer.

A. It was edited in Chitina and in Cordova.

Q. Where did the paper circulate, Mr. Steel?
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A. Circulated in Chitina and in the Copper

River country, various mininp^ camps, road houses,

Cordova, and other outside points.

Q. Where was it edited?

A. It was edited in Chitina and in Cordova.

Q. You say you had a man representing the paper

there at Chitina. What was the nature of his duties

and what services did he perform?

A. Well, he was to gather news, solicit advertising

and subscriptions and attend to any business that

might arise there—make collections.

Q. When the paper was printed in Cordova,

whether or not it was sent to him in bulk when

dropped into the mail at Chitina ?

A. Yes, it was always sent to the representative.

For a time he distributed in Chitina by carrier;

at other times he distributed through the mail.

Q. Were you ever in the town of Chitina during

these years from the time it was first published

up to June, 1915 ? A. Yes, sir.

Mr. SMITH.—The question is objected to as as-

suming a fact, namely, that the paper was published

at Chitina.

Q. Were you in Chitina during the time, 1910 to

1915 ? A. At various times, yes.

Q. Tell us something about the town of Chitina

during that time.

A. Well, Chitina was a town of from three to five

hundred population; it had several stores, three

hotels. United States [169] Commissioner; Re-

corder; was headquarters for the Orr Stage line;
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was a point on the Copper River and Northwestern

Railway.

Q. Use this paper to refresh your memory if you

care to. (Handing paper to witness.)

A. (Continued.) At that time it was the out-

fitting locality for many of the miners who operated

in the Copper River Country. During the winter-

time passengers for the interior, Franks, Iditirod

country, usually went by way of Chitina. It was

also a telephone and telegraph station.

Q. How far, approximately, was it from Cor-

dova ? A. 130 miles.

Q. About how far from the Bonanza mine in the

Kennecott? A. About 6^5 miles.

Q. Did it have any railroad service? A. Yes.

Q. Whether or not it was a division point?

A. Yes.

Q. For what railroad?

A. Copper River and Northwestern Railway.

Q. Any passenger service?

A. Yes; had passenger trains every other day,

usually, during the year.

Q. And it was an outfitting station for miners in

the coimtry? A. Largely.

Q. To what extent was it populated ?

A. Well, I would say,—of course the population

varied,—I should imagine it had a permanent popu-

lation of 300 most of the time. During the winter

many of the miners employed in the outlying dis-

tricts would make their residence in Chitina—in

creased the population two or three hundred.
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Q. To what extent was the country adjacent or

around the town inhabited?

• A. AVell, there were various mining camps. [170]

Q. To what extent had the country around Chi-

tina been staked for mineral claims?

A. I do not know that there was very much loca-

tion in the immediate vicinity of Chitina for mining

claims. There were in various sections some little

distance beyond Chitina.

Q. What distance would you say?

A. Twenty-five, thirty, sixty or seventy miles.

Q. The Kennecott Mine is located there ?

A. Yes.

Q. The mines belonging to the Tjosevig claims,

—

you have heard of them ? A. Yes.

Q. Were they in that vicinity? A. Yes.

Q. And the "Chitina Leader," it was circulated

among the mining camps and among the miners in

that country surrounding Chitina, as well as in

Chitina itself? A. Yes.

Q. During the time it was published, would you

say from

—

A. (Interrupting.) September 24, 1910.

Q. Until June, 1915? A. June, 1915.

Qi. Whether or not it was published every week?

A. Yes, sir.

Q. And circulated to the subscribers.

A. Yes, sir.

Q. I think you already stated to what extent it

was circulated, the approximate number of sub-

scribers ?
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A. I think most of the time we had about 200 cir-

culation, iHit at times we would possibly get out spe-

cial editions which would run between that number

and 1,000.

Q. This town of Chitina has a postoffice there?

A. Yes, sir.

Q. United States commissioner and recorder V

[171]

A. Yes, sir.

Q. A townsite company and a stage line?

A. It had at that time.

Q. Stores—drug-store? A. Yes, sir.

Q. A bakery? A. Yes.

Q. Sheet metal works? A. Yes.

Q. Jewelry store? A. Yes.

Q. Newsstand? A. Yes.

Q. Newspaper office? A. Offices or office?

Q. Office. A. Yes.

Q. Office of this newspaper?

A. '

' Chitina Leader.
'

'

Q. General and second-hand stores?

A. Yes, one.

Q,. Livery-stable, pool and billiard hall?

A. Yes.

Q. Three hotels? A. Yes.

Q. Four restaurants ? A. Yes.

Q. Four saloons in it,—barber-shops? A. Yes.

Q. No other paper published there ? A. No, sir.

Q. Your subscription price was what?

A. Three-fifty a year.

Q. Single copies? A. Ten cents single copy.
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Q. And the man at Chitina in charge of the busi-

ness there, his duties, as I understand you, were to

gather news and send it on to the printing office

—

A. At Cordova.

Q. (Continuing.) To act as city editor in Chi-

tina?

A. Various titles. The first man we had there

was termed city editor.

Q. During these years ,you had different men
representing the paper up there? A. Yes, sir.

Q. To what extent was this newspaper patronized

by merchants and people living in Chitina and

vicinity as an advertising medium?

A. Well, I think in the earlier editions, first few

years, almost every business man in town advertised

in it. [172]

Q. And from the ''Chitina Leader's" office in

Chitina the paper was circulated ?

A. Partly by carrier and partly through the mail.

At times it was by carrier, but latterly it was cir-

culated through the mails entirely.

Q. What was the nature of the' advertisements

you carried in that paper ?

A. We advertised various business houses, hotels

and a number of what we term legal advertisements,

including applications for mineral lands, applica-

tion for homestead, achninistrators' notices, ex-

ecutors' notices, United States Marshals' sales, for-

feiture notices.

Q. The usual business of a newspaper?

A. The usual business of a newspaper.
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Q. Have you had any correspondence with the

United States Land Office with reference to such

legal notices? A. Yes, sir.

Q. I show you a letter, dated April 5,' 1915, and

ask you if you have seen that letter before?

A. Yes, sir.

Q. Are you the Will A. Steel that the letter is ad-

dressed to ?

A. It is addressed to ''Chitina Leader."

Q. But whether or not it was received by you

through the United States mail in the regular order ?

A. Yes, sir.

Q. Are you acquainted with the person whose sig-

nature is attached to it?

A. Yes; I have had a number of communications

from him.

Q. Whether or not, in your opinion, is the signa-

ture of C. B. Walker, United States Land Office

Eegister ?

A. Yes, Register of the Land Office, Juneau,

Alaska.

Q. Received hy you about the day of that date?

A. Sometime later than that, in April, 1915.

[173]

Mr. LUND.—We offer the letter in evidence and

ask that it be marked and attached to the deposi-

tion of Mr. Steel.

Mr. SMITH.—No objection to the first offer.

(Said letter received and marked Defendants' Ex-

hibit 1.)

Q. I show you a letter dated May 1, 1915, ad-



T. J. Donohoe and Edmund Smith. 211

(Deposition of William A. Steel.)

dressed to Will A. Steel, and ask yon if yon are the

Will A. Steel that letter is addressed to.

'A. Yes, sir.

Q. Was that letter received by yon ordinarily

throngh the United States mails'? A. Yes.

Q. Shortly after the date of which it bears date,

May 1, 1915?

A. I think I received it within a week after that.

Q. And yon are familiar with the signatnre of the

I)erson whose signatnre it bears'? A. Yes, sir.

Qi. Whether or not this is the signature of C. B.

Walker, Register of the United States Land Office

at Junean? A. Yes, sir.

Mr. LUND.—I will offer it in evidence and ask

that it be marked Defendants' Exhibit 2, and at-

tached to the deposition.

Mr. SMITH.—No objection.

(Said letter received and marked Defendants'

Exhibit 2.)

Q. Have you in your possession copies of said

newspaper at that time, commencing March second,

1915, every week thereafter up to and including

June 1, 1915 ? If so, mark the same and attach them

to your answer, and make them a part thereof.

A. I have up to June 8th, 1915; from March 2d

to June 8th. I think I might remark that this was

published from March 2d up to June 8th.

Mr. SMITH.—I object to the explanation of the

witness, as the notice itself limits the time to June

1, as published in the paper.

Q. What was that you said, Mr. Steel, about Judge



212 Christiani Tjosevig et dl. vs.

(Deposition of William A. Steel.)

Smith being in error? [174]

A. He was in error when he said that the last pub-

lication was made on June 1st. The paper shows it

is to be made on June 8th.

Q. Eeferring to this copy of the "Chitina Leader,'^

dated March 2, is this a true copy of the paper as it

was printed at that time?' A. Yes, sir.

Mr. LUND.—I offer it in evidence.

Mr. SMITH.—Objected to as immaterial to the is-

sues in the" case.

(Said paper marked Defendants' Exhibit 3 for

identification. Other copies of the paper were also

marked for identification, according to the dates, as

follows:)

March 9, 1915. Defendants' Exhibit No. 4 for

identification.

March 16, 1915. Defendants' Exhibit No. 5 for

identification.

March 23, 1915. Defendants' Exhibit No. 6 for

identification.

March 30, 1915. Defendants' Exhibit No. 7 for

identification.

April 6, 1915. Defendants' Exhibit No. 8 for

identification.

April 13, 1915, Defendants' Exhibit No. 9 for

identification.

April 20, 1915. Defendants' Exhibit No. 10 for

identification.

April 27, 1915. Defendants' Exhibit No. 11 for

identification.
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May 4, 1915. Defendants' Exhibit No. 12 for

identification.

May 11, 1915. Defendants' Exhibit No. 13 for

identification.

May 18, 1915. Defendants' Exhibit No. 14 for

identification.

May 25, 1915. Defendants' Exhibit No. 15 for

identification.

Jime 1, 1915. Defendants' Exhibit No. 16 for

identification. .

June 8, 1915. Defendants' Exhibit No. 17 for

identification.

Q. Whether or not all of these papers are correct

duplicates or copies of the "Chitina Leader" pub-

lished during these weeks'? A. Yes, sir.

Q. And circulated in the usual way?

A. Yes, sir.

Q. Calling your attention to a publication of this

notice, entitled '"Notice of Forfeiture," and signed

by Christian Tjosevig and Eli Tjosevig, state

whether or not such notice was [175] published

in every copy of said paper during said time; this

notice of forfeiture of John Lyons, state whether or

not that notice w^as published in every copy of the

paper during that time.

Mr. SMITH.—That is objected to because the

papers which have been introduced in evidence are

the best evidence.

Mr. LUND.—You may answer.

A. It was.

Q. Where did you reside during the time of the
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publication of this paper, during the period in ques-

tion? A. At Cordova, Alaska.

Q). You were the sole owner of the paper at that

time?

A. At the time of this publication; yes.

Cross-examination.

(By Mr. SMITH.)

Q. Mr. Steel, who was your representative at

Chitina during the publication of this notice?

A. We had several of them.

Q. I mean at the time of this notice.

A. A. G. Morey.

Q'. Mr. Morey was engaged in business, ran a drug-

store at Chitina? A. Yes.

Q. This was just a side issue with him?

A. Yes.

Q. Did you at any time during the life of this

]3aper have a man who devoted his sole attention to

the business of this paper at Chitina?

A. Yes, sir.

Q'. Who was it, and what time?

A. 0. E. Bennett, at the time the paper started.

It seems to me possibly for a year after that. S. D.

Charles also was there for a time, giving his time.

Qi. Is that the expressman? [176]

A. No; Sidney Charles, newspaperman.

Q. For how long a period did he edit it ?

A. I do not think he was there more than a couple

of months.

Q'. With the exception of one representative you

had, were the parties engaged in other businesses?
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It was a mere incident of their business, was it not?

A. I would not say it was a mere incident.

Q. The paper is edited by yourself and brother,

isn't it?

A. No, it was edited, I would say—I don't know

what you mean by it. I don't get your idea.

Q. You know the meaning of editing a paper?

A. I do not know just what your idea of it is. Mr.

Bennett held the title of City Editor and he was

editor of the paper to some extent.

Q. Where was the paper edited—the articles writ-

ten, that appeared as editorials in the paper?

A. Chitina and Cordova.

Qi. Who wrote them at Chitina?

A. Mr. Bennett wrote them—Mr. Charles, E. 0.

Nelson wrote them.

Q. From March 2d, 1915, to June 8th, 1915?

A. I think at that time they were all written in

Cordova.

Q. The news was arranged in Cordova, and was

entirely printed in Cordova at all times?

A. What do you mean by arranged?

Q. The space or place it was placed in the paper.

A. Naturally where the paper was printed that

would have to be done.

Q. And during all of that time, and up to the pres-

ent time, the paper has at all times been printed at

Cordova, Alaska, w^here the press it?

A. So far as I know.

Q. It is also owned by you and your brother, and

has been all of this time? A. Yes, sir. [177]
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Redirect Examination.

(By Mr. LUND.)

Q. The paper during the time this advertisement

ran in it, it being wholly edited at Cordova, it had

nevertheless an agent at Chitina t

A. Yes, a representative there.

Q. Received news items there? A. Yes.

Q. And circulated in the usual way? A. Yes.

Mr. LUND.—That is all. The deposition is signed

by Mr. Steel.

We will offer the deposition of J. E. Barrett.

(Jury present in courtroom.)

Deposition of J. E. Barrett, for Defendants.

Direct Examination.

(By Mr. LUND.)

Q. You reside where? A. Seattle, at present.

Q. Your permanent residence is McCarthy?

A. Yes.

Q. What is your occupation or business?

A. My business is mining.

Q. How long have you followed mining?

A. Ever since I was thirteen years old.

Q'. To what extent in Alaska?

A. Somethins- over 22 vears.

Qi. Your place of residence at McCarthy is how
far from the Tjosevig property in question in this

suit? A. Approximately fourteen miles.

Q, How long have you lived in that part of the

country ?

A. Permanently, since the winter of 1905

—

Q.
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Q. Have you seen the property in question?

A. Yes.

Q. To what extent have you had experience or

been employed in or about quartz mining properties

in Alaska? [178]

A. All the way from operating for mines, driving

tunnels, to acting as superintendent for other people

driving tunnels.

Q. I show you here a photograph purporting to be

a photograph taken and ask you if you can tell what

that particular photograph is a photograph of?

A. That is the mountain that the Tjosevig-Kenne-

cott mining claims are on.

Q. The particular level ground shown on the pic-

ture consists of what claims?

A. Placer claims, as I understand it.

Q. And the w^hiter portions of the picture shown

further back here, whether or not that is a lake?

A. Yes, that is a lake.

Q. With ice floating on it? A. Yes.

Q. And the level ground here further in the fore-

ground is the placer ground?

A. Yes. It is alluvial deposits, and the copper

claims are up on the mountainside there on the

mountain.

Q. Where the copper claims are upon the moun-

tain, is the ground level or steep?

A. Very steep there.

Q. What place in that country is valuable for a

place for camps, for mill sites, for railroad terminals
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and tramway terminals, bimkhouses, and all that, on

these claims?

A. Level ground at the foot of the mountain.

Q'. Is there any other ground in there available

for those purposes'?

A. Not right near the foot of the mountain.

Q. Why not, Mr. Barrett?

A.* Because when you go below there the lake fills

the valley from one hillside to the other, and the

slopes are very steep.

Q. Up in the ravine or creek or in the narrow val-

ley here, what would hinder, if anything, bunk-

houses, or mills, or other i[179] works to be built

there? Whether or not there are any snowslides

there?

A. No
;
got enough ground there to keep back from

the foot of the mountain a little way to keep away

from snowslides.

Q. That is, on the placer? A. Yes.

Q. State whether or not that is so up in the moun-

tain.

A. Any of these steep hillsides there are subject

to snowslides.

Q. Whether or not in your opinion, Mr. Barrett,

these copper claims in the hillside could be success-

fully operated as mines without the use of the level

ground at the foot of the mountain?

A. No, I think not.

Q. Assuming then, Mr. Barrett, that there were 21

copper quartz claims located in this mountainside

above this level ground, that some showed no mineral
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outcroppings whatsoever, that others show some

prospects; if these copper claims could not be suc-

cessfully operated as a mine without the use of the

associated placer claims, consisting of eight claims

at the foot of the mountain, covering the only avail-

able level ground—assume that to be so—what, in

your opinion, w^ould the value of the placer claims

bear in proportion to the value of the copper claims

up on the hillside?

Mr. SMITH.—That is objected to as incompetent,

irrelevant and immaterial, not shown that the wit-

ness knows the value of any of the claims.

Q. Can you remember the question sufficiently to

answer it"? What, in your opinion, w^ould the value

of one bear in relation to the value of another, with-

out fixing the exact value in any one?

A. If you took, for instance, the Mother Lode Mine

or the Kennecott Mines, their terminals for trans-

portation of the ore out, railroad terminals, we will

say, to the nearest point of the ore deposits, and also

w^hich is a point that the tramways [180] term-

inate at the railroad, they are on as near level ground

as they can get at the base of the mountains, the

nearest point to the ore deposits that are being

worked. Now, as to the value of this ground, that

would be quite a hard thing to say just what that

value would be.

Q. That is the question that is put to you. Not to

fix any particular value on any particular claim, but

to fix the value of one as against the value of another,

is what is up to you. Whether one would be worth
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more than the other, or whether they would be of

equal value?

A. Well, it is very necessary to have what we call

a terminal site, or outlet for the production of these

mines.

Q. It is not, of course, for you to fix any value.

It is merely your opinion as an expert mining man as

to the value. You are not setting any value on it.

A. My opinion would be that that placer ground

would be valuable for the working of that mine.

Q. What would be its value as compared to the

claims up above, is what I am asking you^

A. That w^ould be kind of hard to state. It should

have a fair value though—I would say at least a pro

rata value.

Q. With the claims above?

A. To the quartz claims.

Q. That is, the eight placer claims in your opinion

would be in value equal to eight claims, copper

claims, up above. That is what you intend to con-

vey? Your opinion—you are not going to state that

it is so?

A. No, that would be my opinion—that is my
opinion.

Q. There is no absolutely certain way of determin-

ing the relative value, is there?

A. No, there is not.

Q. You have seen the ground there and know the

location? A. Yes. [181]

Q. Would these copper claims be of any value with
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the ownership of this placer ground in the hands of

some adverse person?

A. The chances are that if you wanted to operate

the mine with the placer claims in the possession of

other parties, you would have to negotiate, by per-

haps purchase from the other parties, for the ter-

minals to work your ground.

Q'. Supposing they could not be obtained?

A. You are kind of up against it.

Cross-examination.

(By Mr. SMITH.)

Q. Mr. Barrett, this 160 acres that you referred to

as an associated placer, its value, if any, depends on

numerous considerations, does it not? First, the

value of the lode claims back of it to be worked, and

second, the ground that would be required for mill-

site purposes or terminals ? A. Yes.

Q. Now you are familiar with the millsite locations

of mining claims, are you not?

A. Yes, sir; I am.

Qi. Don't you know that is limited to five acres for

mill sites? A. For a mill site; yes.

Q'. What is the character of the country below

this 160 acres—placer? A. A lake.

Q. Now, you spoke of a railroad terminal—how
would you build a railroad up on this placer claim?

A. You would have to go along the shore of the

lake on the steep hill—past the lake.

Qi. There are plenty of places on these lode min-

ing claims for placing a tram terminal, are there not?

A. I would say yes.
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Q. You would say yes?

A. For placing a tram terminal?

Q. Yes. [182] A. On the lode claims?

Q'. Yes. A. For the upper terminal.

Q. Where would you place the upper terminal?

A. You would have to place the upper terminal the

same as they do at all the mines, at the tunnel.

Q'. Where you are operating the mine?

A. Yes.

Q. What is to prevent carrying this tramway

down to the shores of the lake around that point ?

A. At the shores?

Qi. To the lakeshore. A. Snowslides.

Q'. Do the snowslides cover this placer claim?

A. No.

Q. I mean carrying your tram over the placer

down to the country below, to the lake shore that you

mentioned a moment ago—what is to prevent that?

A. Do you mean carry your tramway past the lake,

or just to the lakeshore ?

Q'. To the lake shore.

A. Steep hillsides—you would have no level

ground there.

Q. Wouldn't that interfere with a railroad as

much as it would with a tram?

A. You would have a snowshed on the railroad.

Q. Couldn't 3^ou snowshed a surface tramway as

well as you could a railroad?

A. You could snowshed a tramway, yes, but it

would be out of the question to snowshed your tram-

way and the terminals and everything on the hill-
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side. There would be too much cost.

Q,. We are speaking of the plaaer claim itself.

Now, in order to get this ore out it must pass over

this placer claim, you say, from the lode claims?

[183] A. Yes.

Q. Now, after passing over this placer claim, what

is the character of the country down below?

A. Very steep hillsides.

Q'. That would have to be trammed, would it not?

A. No, you could build a railroad along these hill-

sides.

Q. Would you have the snowslides on the railroads

equally with the tram?

A. You would have to snowshed the railroad.

Ql If you snowshedded your tram, it would have

the same effect as a snowshed on the railroad,

wouldn't it?

A. You would be up against it just as bad if you

carried your tramways further as you would if you

went on up the lake. It is all steep hillsides.

Q. For four miles below? A. Yes.

Q. Then, as I understand you, this ore would

practically have to be trammed out from the lode

claims to four miles below, or else build a railroad

on very heavy grades, is that true ?

A. Well, you could not tram it four miles by wire

—

you could not make the curves or turns—it would not

be a straight line. If you speak of a ground tram or

railway

—

Q'. (Interrupting.) Surface tram.

A. Yes, a surface tram. You might as well build
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a railroad; you would be up against the same cost.

Q. How much of this placer ground would be re-

quired for a tram terminal?

A. That would depend on how big a mine it turned

out to be, how many sidetracks, how much switching.

Q. You are considering building a railroad in there,

are you, as a necessary proposition to work this

mine f

A. If it was a big mine no doubt that would the

logical thing, to ship your ore. [184]

Q'. How much ground is actually covered by the

tramways at McCarthy, including the tram terminal,

approximately ?

A. Railroad terminals at McCarthy ?

Q. Yes,—actually used by the tracks of the term-

inal.

A. They use up the biggest portion of 20 acres.

Q. Now, this is one of the largest copper mines,

even the largest, in the Territory of Alaska, is it not ?

A. You are speaking of the Kennecott now, are

you?

Q. Speaking of the terminals at

—

A. You said McCarthy.

Q. Where are the terminals of the railroad to pick

up the ore from the Kennecott mine?

A. Four miles from McCarthy.

Q. Which direction? A. North.

Q. Up toward the mines?

A. Up toward the mines.

Q. What amount of ground is actually covered by

railroad terminals and tram terminals at the terminus
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of the road four miles a])Ove McCarthy?

A. I would not be able to say.

Q. Just an estimate—just an estimate—would you

say there were 20 acres?

A. In length it would run considerably more, tak-

ing yardage and switches. I am just trjdng to figure

up from a point by mileposts on the railroad. I

would say there is something over half a mile in

length that is used up.

Q'. And four feet wide?

A. No, two or three tracks wide.

Q. Two or three tracks wide?' A. Yes.

Q. About half a mile ling?

A. About half a mile long. [185]

Q. That is the area covered by the Kennecott Cop-

per Company's tram railway and tram terminals, and

railway terminals, and the Copper River and North-

western Railroad?

A. That is the track width. We have the mills on

the side from that; we have aerial tramway lines;

figuring those in, there would be a greater width than

what I spoke of for the tracks.

Q. Can you estimate, Mr. Barrett,—you have been

over this ground and are testifying to the best of

your judgment, anj^way, what would you say was the

area in acres covered by the terminals of the Copper

River and Northwestern Railway four miles above

McCarthy and the terminals of the tram and mill

site,—would you say it was 20 acres altogether?

A. You could not get the length of it on 20 acres

the way you have to use it. You would crowd it to
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get it on forty acres the way you have to use these

terminals.

Q. I do not understand what you mean by the

length.

A. The length of the track on 20 acres would be

long enough.

Q. Depends on the shape of the 20 acres, does it

not? A. Yes.

Qi How much area, in your opinion, is actually

covered by the terminals of the Copper River and

Northwestern Railroad, including the terminals of

the trams and mills,—the ground actually occupied

in acres four miles above McCarthy ?

A. I would say it is something over 20 acres, figur-

ing the buildings, offices, houses, and all that.

Qi. Would you fix the area at 20 acres actually cov-

ered by tracks and tramways and buildings t

A. Twenty acres would not cover it.

Q. Would you say it was between 20 acres and 40

acres, to the best of your judgment? A. Yes.

Q. The Kennecott Copper mine is the largest cop-

per mine in Alaska, is it not, that is worked? You
know what I mean—the number [186] of men em-

ployed, methods of working?

A. I think it is the richest copper mine in the

North. I am not sure but that the La Touche mine

gets more tonnage than that.

Qi. One of the largest mines in Alaska ?

A. One of the largest mines in Alaska.

Q'. And w^orked most extensively of any of the cop-

per mines in Alaska? A. Yes.
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Q. Now, the value of this consolidated placer

would also depend upon the—not only the value of

the ore in the lode claims, but the methods employed

in reducing it, would it not? A. Yes.

Q. In other words, its value, so far as you know,

is dependent wholly upon the value of the lode claims

in the hills and the method of working the mines and

reducing the ores? A. I would say yes.

Q. If it was practicable to carry this ore out by a

tram, say four miles distant, where you strike the

more general level country, as I understand it,

—

with the upper terminal of the tram line at the tun-

nel on the lode claims, what then would be the value

of this placer claim, conceding that to be true—what

W'Ould be its value?

A. I would say that it would not be practicable to

carry that ore past the base of the mountain.

Mr. SMITH.—I move to strike the answer as not

responsive to the question, and ask that the ques-

tion be read to the witness.

(Question read.)

A. You would probably have to run across it.

Q. If you ran across it, what width would you re-

quire for tramline—the width of the wire?

A. No, it takes more than that.

Q. The width of the posts or stations, or supports ?

A. Ten to twenty feet for almost the entire tram-

way. [187]

Q. Ten or twenty feet in width would be all that

would be required, and the length of the tram; is

that correct? A. Yes.
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Q. Your reason for stating that it could not be

trammed out to the four mile distance is not because

of the distance, is it? A. No.

Q. It is because of the curves in the canyon?

A. The curves?

Q. You contend that a tram could not be run that

distance except on a straight line ?

A. No, I don't but on that ground it could not.

The contour of that ground is such that they could

not. Angle stations would have to be put on the

cliffs, perhaps, or very steep hillsides, where snow-

slides would bother it. An extra heavy cost to run

angle stations would be against it.

Q. The only difficulty in making these curves in

that tramway is the establishment and maintenance

of the angle stations and the further fact of the snow-

slides—those are the only difficulties?

A. Snowslides and heavy cost of cutting angle

stations out of solid rock on the steep hillside.

Q. This same snow that slides down the side of the

mountain, which you say would affect the tramlines

and angle stations, what effect would that snowslide

have on a railroad?

A. It would have a bad effect upon a railroad in the

winter time, if it was not snowshedded at the time.

Q. The same snowslide would affect the railroad

that would affect the tram line, would it not?

A. Yes.

Q. Can you state the comparative cost of building

a tram line with the angle stations required with

the cost of building a railroad that distance?
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A. There is a question I cannot answer, as to the

cost of either one. I never figured on it, and it would

be out of my line of business to figure it. [188]

Q. Don't you know, as a practical mining man, that

it would cost a great deal more to build a railroad

that four miles than it would cost to build a tram

line, including the angle stations necessary to be in-

stalled?

A. Yes, sir, I do, but I will say that the railroad

would be practicable where a tram line would not.

Mr. SMITH—I move to strike that out as not re-

sponsive to the question. I was only asking as to

comparative costs. My motion refers to the last part

of the answer.

The COURT.—The motion is overruled.

Redirect Examination.

(By Mr. LUND.)

Q. Referring again to this photograph as identified

by you as being a photograph of the ground in ques-

tion, which is marked Defendant's Exhibit #20 for

identification, the hillside referred to is bordered by

the glacier, is it nof? A. The lower portion?

Q. The place where Smith has been constructing

this tramway,—the hillside is bordered by the

glacier ?

A. Any point within four miles would be such,

yes, sir.

Q'. The glacier is up against the steep hillside?

A. Up against the steep hillside, from the shore of

the lake.

Q. Mr. Tjosevig seems to think it is six miles

—
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do you know whether it is four or six %

A. We call it four miles from the foot of the lake

to Mr. Tjosevig 's lower camp—that is the first level

ground which you come to there. I figure the foot

of the lake as about two miles, to the mine; that is

about six miles.

Q. Now, as comparing the level ground occupied

by these placer claims with the ground occupied by

the terminals of the Bonanza Mine, including the

railroad terminals, the mill sites, the building sites

for their men, and for their officials, and the water-

pipes and the water intakes; what, in your opinion,

[189] would you say as to what was the larger plot

of ground?

A. Well, Kennecott has several hundred acres for

that purpose.

Qi. For that purpose—that is occupied for tha^t

purpose ?

A. Held for that purpose ; that is occupied for that

purpose.

Q. State whether or not, in your opinion, if the

copper claims in question should develop into copper

mines of considerable value or of a value anywhere

approximating the Bonanza Mine, whether or not all

of that level ground would be necessary for terminal

purposes, and for houses, and for w^ater-pipes and

such other purposes, in your opinion.

Mr. SMITH.—That is objected to as not proper

rebuttal testimony—incompetent, irrelevant and im-

material to any issues in the case, leading and sug-

gestive.
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The COURT.—Overruled.
A. I would say that all that level available ground

there would be necessary.

Q. A consolidated placer claim or associated placer

claim consists of how many acres, did you say ?

A. Presumably if it is an association placer, la

claim contains 160 acres.

Qi. Whether it does so contain it you do not know ?

A. I do not know.

Q. But you know the approximate size of the level

ground there? A. Approximately, yes.

Q. You stated that that, in your opinion, was all

that would be necessary for use in operating the

mine? A. Yes.

Q. Now state whether or not there is any available

ground where bunkhouses for men or for stores or

for any building or structure, to be safe from snow-

slides, could be constructed anywhere within six

miles of that land except upon these placer claims

in question?

A. That is a hard question to answer. [190]

Q. In your opinion whether there are any other

places, so as to be protected against slides?

A. You might put that question in a different way.

Q. Give us the benefit of your opinion, Mr. Bar-

rett.

A. If you wanted to get as near the mine as pos-

sible with your bunkhouses, make your bunkhouses

and get safe ground, that would be the only available

ground for terminals and mills.
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Recross-examination.

(By Mr. SMITH.)

Q. Mr. Barrett, isn't it a fact that this entire tract

known as the Consolidated Placer, overflows every

year by the glacial streams which shift and overflow

all portions of this every year?

A. No, it does not overflow all portions of it.

Q'. Well, what per cent would you say, to your best

judgment, was overflowed at times during the sum-

mer season?

A. It overflows a little of the middle portion, very

shallow; to no extent, but what it could be turned

into a channel by dikes, to keep it away from your

entire terminal grounds. You could throw that

stream to one side or the other, of the vallej^, by

dikes at perhaps not much cost.

Q. Also large chunks of ice are carried over this

tract or a good portion of it, each season?

A. No, the ice never goes over this tract.

Q. Don't those glacier streams cut any in that loose

silt? A. No, sir.

Q. Is it different from other glacial streams in

Alaska in that respect?

A. No, it does not cut to any great depth. It is

more filling than it is cutting.

Q. Of course, if that stream from over the glacier

cuts and shifts each season, not only in that place

but in all places ? A. Yes, it may shift. [191]

Q. In the summer time, how do they go from, say,

McCarthy, or the railway station, or these lower

levels, up to these copper claims?
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A. Between the glacier and the foot of the hill, by

trail.

Q. I mean these lode claims, these Tjosevig copper

claims, which you say were on the hillside or moim-

tain side.

A. How do they go all the way, do you mean ?

Q. No, the last four miles, to get on these mining

claims—how do they make that trip—what road do

they take to get on to these mining claims from the

four or six miles below?

A. They travel on the hillside and the ice until

they come to a point below the foot of the lake.

There they cross the glacier to the opposite side to

where there is a pack trail built.

Q. Is that the same route that a railroad would

take if one w^as so constructed in there, or a tram-

way?

A. No, they would take the s^outh side of the ialie

and avoid crossing the glacier.

Q'. Does not the glacier come down to the valley at

practically all of that distance from the lake up to

what is known as the Consolidated Placer?

A. The glacier?

Q. Yes.

A. No; the glacier begins at the foot of the lake.

Q. The glacier is dow^n at the foot of the lake?

A. Yes.

Q. Down below? A. Down below.

Q. In getting on to this property you cross over

that glacier?

A. At present you have to cross that glacier, be-
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cause there is no trail built on the south side of the

lake.

Q. Are these copper claims on the south side of the

glacial stream?

A. This mountain that the claims are on is on the

south side of the glacial stream. [192]

Q. Is there any glacier on the south side of the

stream or south side of the lake in that four-mile

stretch that you have mentioned?

A. There are one or two ; they are small glaciers on

the mountain-tops on the south side of the lake.

Redirect Examination.

(By Mr. LUND.)

Q. Mr. Smith speaks about a glacial stream run-

ning across these placer claims—state whether or

not that stream comes from the glacier.

A. It does come from the glacier.

Q. It does come from the glacier? A. Yes, sir.

Q. Further up? A. Yes, sir.

Mr. LUND.—It is signed "John E. Barrett." I

will now offer the deposition of F. A. Hancock.

Deposition of F. A. Hancock, for Defendants.

(Whereupon the deposition of F. A. Hancock was

read into evidence as follows:)

Direct Examination.

(By Mr. LUND.)

Q. You at present reside in Seattle? A. Yes.

Q'. How long have you resided here ?

A. I have only been here a month—six weeks.

Q. Where did you come from when you came down
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here? A. I came from McCarthy.

Q. How long have you been up there?

A. I have been up there since March, 1917, this

trip.

Q. What is your business or occupation?

A. Mining engineering.

Q. For how long have you been engaged in mining?

A. I was brought up in the business, since I was a

boy.

Q. What is your age now? [193]

A. Thirty-four.

Q. Have you been employed or engaged in mining

in the Copper River country in Alaska?

A. Yes, I went to the Copper River country in

March, 1912.

Q. Tell us generally what you have been doing

up there during the time, or what length of time you

have been there.

A. I was employed by the Kennecott Mines Com-

pany from March, 1912, until April, 1915.

Q. The Kennecott—that is what is referred to as

the Bonanza ? A. Yes, Bonanza.

Q. What were your duties there?

A. I was mechanical and structural engineer.

Q. You are familiar with the property there?

A. I am.

Q. What other duties have you performed up

there ?

A. I was assistant to Mr. Seagraves practically all

the time I was there; took charge of the place when

he was away from there.
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Q. What other places have you been engaged in up

there?

A. I was at the Mother Lode since March, 1917.

Q. Have you seen the property in question, the

Tjosevig claims, up in that country ?

A. I have not been on that property; I have seen it

from the distance and know the country; I have not

been right on the property. I have been on the

glacier where I could look over and see it. The prop-

erty could also be seen from the Kennecott side.

Q. Have you seen the level ground at the foot of

the mountain where the placer claims are located?

A. Just from a distance.

Q. You have seen the mountainside where the cop-

per claims are located? A. Yes, sir.

Q. Now, then, state whether or not in your opinion,

as a mining engineer and the experience you have

had, whether or not the [194] copper claims m.

question in that mountainside could successfully be

operated as a mine without using all or part of the

placer claims at the foot of the mountain?

Mr. SMITH.—This is objected to for the reason

that it appears from the testimony of the witness

that he has not been over the property.

Mr. LUND.—Let me change that. From what you

saw there, can you state whether or not, in your

opinion, such could be done?

The COURT.—The objection is overruled to that

question.

A. Of course, the question would take in so many
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different considerations, you know, it would be hard

to answer direct; it depends on so many factors. In

a general way, the country up there is very pre-

cipitous, mines are on steep liillsides; there are so

few mill sites or terminal sites of any kind. Of

course, the Kennecott have the only available site.

That site is a little over three miles from the Bonanza

and about three and one-half miles from the Jumbo.

That takes in their terminal sites and all that; and,

of course, they take in all of the intervening ground

between that and their mineral claims, but it would

be hard to answer the question in any direct way. It

would depend on so many factors—but I do know

this, from the country in a general way, that this

ground is about the only available mill site there.

You see, the Kennecott is on one side and the Tjose-

vig is on the other side of what is known as the Ken-

necott glacier; this glacier fills that whole valley

through there. This piece of ground is practically

nothing more than a filling or the building up of the

shore line which has formed this piece of ground. It

is formed by the glacier streams carrying down and

depositing silt, and gravel, and it is about the only

available piece of ground there.

Q'. From what you saw from looking into the prop-

erty, can you state whether or not, in your opinion, it

is the only available piece of ground there? [195]

A. I cannot state definitely that it is the only spot

over there, because I have not been over that country

enough, but from a practical and economic vie\^'point

for a mine I would say that it is necessary to have
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that piece of ground. If all of it would not be neces-

sary, at least a part of it would be absolutely neces-

sary.

Q. Assuming that this is the only available ground

within six miles of these copper claims up on the hill-

sides, and that the copper claims could not be suc-

cessfully operated as a mine without the use of these

placer claims, what then, in your opinion, would be

the comparative value of these placer claims as com-

pared with the value of the copper claims on the hill-

side?

Mr. SMITH.—That is objected to for the reason

that the witness has stated that its value depends

on so many considerations and conditions that it is

practically impossible to fix a value on the property.

The COURT.—The objection will be overruled, be-

cause the witness is asked for the comparative value.

A. As to the question I would say that these as-

sociated placer claims should be a part and parcel

of the quartz claims or copper claims.

Qi. But now you understand that 3'ou are not tes-

tifying to the fact that this placer is the only avail-

able place there, but you are taking my statement

that it is so, you see? A. Yes, certainly.

Q. That it is the only available place there and that

the copper claims could not be operated without the

use of these placer claims; now you assume that to be

so, and then what in your opinion would be the value

of these placer claims as compared with the value of

the copper claims up above ?

A. Well, of course you could not place any definite
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value on that particular claim. My contention would

be that you would take this placer ground and in-

corporate it with the others [196] and that it

would have a jyt^o rata value with the rest of the prop-

erty—that is, assuming that they have no other site.

Q. That is, to allow equal value to the eight placer

claims with the twenty-two copper claims above?

A. Or whatever part of that eight was necessary,

of course, which would depend altogether on the

scope of your operations.

Q'. And the extent of the level ground of these

eight placer claims, w^ould it not?

A. That depends on so many factors, as I said. Of

course, as I said before, it would be necessary to take

the piece of ground in with the property.

Q. Assuming that there are a good many of the cop-

per claims in the hillside that show no outcropping

of ore whatever, but are held for the mere conven-

ience of sliding ore from claims further up over them,

what would you say as to the value of these claims

as compared with the value of the placer claims down
below?

Mr. SMITH.—Objected to for the reason that the

subject inquired about is not in controversy, and is

not based on any facts in the record, and for the fur-

ther reason that the law regulates the location of

ground and that a tract or area of ground which con-

tains no mineral showing is not subject to location

under the mining law of the United States.

The COURT.—Overruled.
A. I would say that they would have about the
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same value, because they were probably located to

make the property complete.

Q. For the same purpose?

A. For the same purpose, or along the same lines.

They were located for convenience for the operation

of the property.

Q. Assuming further, Mr. Hancock, that any ore

or rock or waste matter that is taken out of these

copper claims above on the hillside will immediately

roll dowm or fall down upon these placer claims be-

low; whether or not that would have any bearing on

whether these claims would be necessary [197] to

operate the property?

A. Well, of course, that is so, for dump room.

That is probably one of the reasons some of these

claims were located.

Q. State whether or not a dump is necessary or

valuable in the operation of a mine.

A. Yes; you have to have some place to dump.

You cannot dump on somebody else's ground.

Q. If you had no dump room, what effect has that

got on your mine ?

A. You could not work unless you had some way of

getting rid of your waste.

Q. You have been up to the Kennecott for such a

long time, can you tell us approximately the amount

of land occupied there by their mill, bunkhouse, office

buildings, railroad terminals, mills and w^ater-mains,

waterworks and pipes?

A. I would say it took in an area of half a mile

square.

Q. This ground?
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A. Yes, for the whole lower campsite, and, of

course, that would take in their dams and such stuff

as that.

Q. I understood you to say that outside of actual

mines they occupied how much?

A. I say that the lower camp, the terminals and

houses for the employees, and all their plant, would

cover an area of about half a mile square. The yard

is at least half a mile long. Taking in their dump

sites and all this, it goes back at least half a mile.

Q. That ground so occupied by the Kennecott is

held as a placer claim or as a mill site?

A. That I could not answer—I am not sure of it

—

I understood that it was placer.

Q. Placer ground?

A. Yes, but I am not sure on that point.

Q. Assume that this consolidated placer ground at

the foot of the cliffs shown here contains only about

eighty acres of level [198] ground, the balance of

the claims consisting of the foothills, or the sides or

steeper portions, whether or not, in your opinion, all

of such ground would be required for purposes of

operating tliis mine if it should be operated on any

extensive scale?

A. I would say that you should have it all. If you

put a mill in there you would have a big dump

"•round, and stuff like that to take into consideration.

The Kennecott plant is very congested, which is a

very bad feature from the fire standpoint. They

should have had more land there in the beginning;

they were not able to get it. That is, the hillside
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comes pretty close there. I should add to that an-

swer that it depends on so many factors, and the size

of the plant, and what it had in it, and to what the

mine developed.

Q. At Kennecott, how many claims all told are

held by that concern?

A. I do not know exactly, but I know they take in

somewhere betw-een thirty or forty, something like

that. They have just added some more claims to

their property, last year.

Q. They are only working three claims, as I under-

stand it ?

A. They are w^orking three properties now—they

are w^orking the Bonanza. In the Bonanza group

there are four or five claims. They are working the

Jumbo, which takes in about the same. They are

working the Erie, w^hich takes in two or three. Of

course, the main part of the workings is possibly on

one or possibly tw^o claims—these properties are

scattered over a distance of at least three miles.

Q. Do you know w^hether or not some of these

claims held by that company are held as placer

claims ?

A. I could not be definite on that point; my opinion

is that they are.

Q. That is not in your line of business?

A. No. [199]

Cross-examination.

(By Mr. SMITH.)

Q. Mr. Hancock, Mr. Lund asked you if approxi-

mately eighty acres of this associated placer was
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level ground, and the rest was on the mountainside

;

what proportion would you say was necessary for the

operation of the mine? In your answer you said

approximately all of it. Do you mean all the level

ground, or the entire 160 acres, part of which are up

on the mountainside ?

A. Takes in the part that was on the mountainside,

also, providing that it was not overrun with snow-

slides. Of course, from my general knowledge of

that country it would be covered by snowslides and

therefore could not be used. It would be useless to

anybody.

Q. So the part that would I e valuable would be the

level ground ?

A. Yes, a safe distance from the edge of the moun-

tain.

Q. In other words, the mountainsides on w^hich

these claims are situated are just as valuable for

terminals as any mountainside of equal steepness or

equal grades? A. Certainly.

Q. Can you approximately state the elevation of

this placer claim above the lower part of the lake, or

the level ground four or six miles below ?

A. No, I cannot. I will say that that placer per-

haps has an average grade of four or five per cent.

Q. And these claims are much higher than the

glacier, are they not ?

A. Yes, they are right up on the steep mountain-

side.

Q. Would you say that the percentage would equal

twenty per cent, taking those lode claims, their loca-
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tion, and the level ground down below in the valley,

say six miles toward the railroad ?

A. Yes, I think it would run about that, from that

point to the mine.

Q. The tram of the Kennecott from either of the

mines to their terminals, either of the mines, you

mentioned,—the Erie, [200] Jumbo, Bonanza, are

there any curves in those lines ?

A. In the Bonanza line ; there is no tramway to the

Erie. There is an angle station about halfway on the

Bonanza line that was put there to avoid the snow-

slides.

Q. That is not an unusual thing in building tram-

ways, to build angle stations 1 A. No.

Q. Aside from the expense of the construction and

maintenance of the angle station, it is no greater

expense than a straight line of the same length would

be? A. No.

Q. Either as to maintenance or construction ?

A. No.

Q. You are familiar with the Mother Lode ?

A. Yes.

Q. That is in the same vicinity, it is not ?

A. Yes, that is in the same vicinity and very simi-

lar to the Tjosevig property in question.

Q. Have they a tram ? A. Yes.

(^. What is the length of their tram ?

A. One mile and a quarter, approximately.

Q. What is the character of the ground at the lower

terminal of the tram—it is just glacial moraine?

A. It is similar to this case in question—it is just
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glacial moraine. It is a fiat right below a steep

mountain just the same as Mr. Tjosevig's claim.

Q. And the mouth of the mine is the upper termi-

nal? What is the approximate elevation from the

lower terminal of the Mother Lode tram to the mouth

of the mine, or the upper terminal ?

A. About 2,000 feet.

Q. In a mile and a half ?

A. In a mile and a quarter.

Q. What is the nature of the country from the

lower terminal [201] to the railroad?

A. It is just down McCarthy Creek, which I say is

glacier gravel, and the average grade is somewhere

around two or two and one-half per cent.

Q. The ore is carried from the lower end, the lower

terminal of the tram by wagons ?

A. By auto trucks and wagons.

Q. How far is the ore hauled by auto trucks or

wagons from the lower terminal ?

A. Fourteen miles.

Q. Practically the same distance that this property

is ? A. Practically the same.

Q. In the Mother Lode are there curves in the tram

line, or is it an air line ? A. It is an air line.

Q. What is the nature of the country as to an air

line from the Tjosevig lode claims to the level ground

belo^w the lower end of the lake that has been referred

to?

A. I do not believe that a tramway would be prac-

ticable on an air line from there to the lower end

down below, because you would have several ridges
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to cross
;
you could not get a clear air line ; that is the

way it appears to me from what I have seen of it.

Q. What would prevent the construction and main-

tenance of a tram, with certain angle stations con-

structed so as to necessarily conform to the contour

of the ground ?

A. You would have to come down to the flat or the

ground below and then build the tram just along the

shore line of the glacier to McCarth}^ If you would

build a wagon road or a railroad it would be the same

proposition. You are governed by the cost.

Q. From your experience as a mechanical and

mining engineer, what w^ould you say as to the rela-

tive cost of building a tram line from the Tjosevig

lode claims to the loAver country six miles [202]

below on the comparatively level country and the

building of a railroad over there—just approx-

imately—of course you camiot give the exact figure ?

A. I would say offhand that the railroad would

cost $150,000 a mile, at least, against a tramw^ay cost-

ing $30,000 or $40,000 a mile.

Redirect Examination.

(By Mr. LUND.)

Q. That is, providing it was practicable to build a

tramway? A. Yes.

Q. In your opinion it is not practicable ?

A. No.

Q. And that it could not be done ?

Mr. SMITH.—Objected to as leading and sug-

gestive.

The COURT.—Yes, it is leading.
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Q. Can that be done ?

A. Yes, anything can be done from an engineering

standpoint—you can build a tramway there.

Q. For six miles ?

A. There would be no advantage of building it six

miles ; if you were going to build it six miles you

might just as well build it to McCarthy.

Q. What capacity W'Ould a tramway have as

compared with a railroad for the transfer of ore ?

A. It would depend on the capacity of the tram-

way.

Q'. Well, ordinarily ; assuming that it is a tramway

such as is used at the Mother Lode ?

A. Well, you could not figure any comparison with

the railroad at all. What the tramway would handle

would be negligible almost as to what the railroad

w^ould handle.

Q. The tramway consists of two rails, does it not ?

A. Wire rope. I assume that we are talking about

an aerial tramway. [203]

Q. That is an endless cable ?

A. They use a wire rope for track and a wire rope

to haul the buckets.

Q. There is a bucket run on the rope ?

A. Buckets keep traveling right around, and there

are a number of buckets on them.

Q. You can have a number of buckets on it ?

A. Yes.

Q. Assuming that there is a difference in elevation

of only 500 feet between the lower camp and the up-

per camp, that is, between these two points we have
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been talking about, what effect would that have on

the aerial tramway ?

A. You would have to have power then
;
you could

not have a gravity tramway.

Q. You could not have gravity tramway?

A. You would have to move it by power.

Q. How is that done ?

A. By a motor, as a rule—electrical motor.

Q. Are there such tramways up there in that coun-

try?

A. No, although both the Bonanza and the Jumbo
have power on them ; they have power on them to

start, and that is arranged so in place of using brakes

the power that is required to brake is really regener-

ated back through. In other words, these motors

which start the tramw^ay act as generators when the

tramway is in operation. Therefore, utilizing the

powder or putting the power into the system that

would be required in the brakes.

Q. State why, in your opinion, such an aerial tram-

way for that distance, would not be practicable.

A. From what I have seen of it for this reason,

your tramwaj^ would have to be built on the shore line

of the lake
;
you could not build it on the glacier.

You could do it, but on a line that long it would be

too troublesome on account of the glacier moving

more or less
;
you would have to follow along the shore

line or the edge there and you Avould have the [204]

same trouble; you would be up against the slide

proposition, which would carry out your house and

stations for t\\e wires. Of course, on a railroad you
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can overcome that,—you can snowshed it; of course

you can snowslied a tramway—you could build a sta-

tionary track, but if you Avent to that expense you

might just as well build a railroad. The solution for

that problem there, so far as that mine is concerned,

from an engineering standpoint, is to put a mill there

and reduce the ore right there on the flat, and then

you w^ould have the minimum tonnage to transport

;

I would say that, until the mine is sufficiently devel-

oped, build a wagon road—you can use either motor

trucks or horses, whichever you want to.

Q. For concentrates ?

A. Yes ; for that reason I think that the ground is

required for the problem; that is just from an engi-

neer's standpoint alone.

Mr. LUND.—That is undoubtedly a very valuable

suggestion for the present owners of the mine. The

deposition is signed by Mr. Francis A. Hancock.

[205]

Testimony of Christian Tjosevig, for Defendants.

CHRISTIAN TJOSEIVG, one of the defendants

herein, called as a witness in his own behalf, being

first duly sworn to tell the truth, the whole truth and

nothing but the truth, testified as follows

:

Direct Examination.

(By Mr. LUND.)
Q. State your name. A. Christian Tjosevig.

Q. You are the same Christian Tjosevig that is

referred to in the papers here as one of the defend-

ants ? A. Yes, sir.
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Q. What time did you come to Alaska, Mr. Tjose-

vig? A. 1898.

Q, What place did you go to ? A. Valdez.

Q. And the other defendant, referred to as Eli

Tjosevig, is your wife? A. Yes.

Q. When were you married ? A. In 1906,

Q. What children have you ? A. Four.

Q. The copper claims in question, when did you

locate those claims ?

A. I tirst discovered copper on Hidden Creek, trib-

utary to Kennecott, in 1903.

Q. Did you locate all the claims then ? A. No.

Q. How many did you locate ? A. About five.

Q. When did you locate the balance ?

A. In 1906.

Q. And who discovered the property ? A. I did,

[206]

Q. And in whose name did you locate them ?

A. I located them in my own name, and my
brother, and some other friends of mine, in 1906.

Q. Give me the names of the friends besides your

brother.

A. There was Charley Garwood, John Ekemo,

George C. Hazelett and Gus Djarf ; and later on I

located some in my wife's name—later on in 1909.

Q. In 1909 you located some others in your wife's

name? A. Yes.

Q. Were any of these parties present at the time

you made the discovery ?

A. No.

Q. Then, what happened afterwards, in 1909?
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What happened between you and your brother Nels

in reference to these claims ?

A. Why, in 1909, during the summer of 1909 we had

some disagreement about the location of the ground.

I had been outside in the spring of 1908 to make a

deal on it—I tried to make a deal, and when I came

back again to Valdez a friend of mine came and told

me, he said, "You better be careful about making a

deal; I think the other fellows have revoked the

power of attorney, " so I went to the recorder 's office

and discovered that Nels and some of the other fel-

lows had revoked the power of attorney and Nels was

about ready to pull out for Nilsina, and I told him,

"What did you do that for?" "Well," he said, "I

have been to the recorder's office and found out what

claims stood in my name, and I want my own

claims" and then I w-ent to see Gus Dgarf, and I

asked him w^hat he had done it for, and he said I

had located the whole claim in his name and recorded

the claim in two names, and that was the only excuse

he could give me, so we went in in 1908 and done the

assessment work, and in 1909 we went in again ; and

this party that I was trying to make a deal with sent

an engineer by the name of Jones, from Los Angeles,

to look at the property, [207] and I told him the

situation, and showed him what ground stood in my
name, and what stood in Nels' name; there would be

a claim in my name, and then a claim in Nels' name

;

then another claim in my name, and another claim

in Nels' name, and so on, and it was hard to do any-

thing with it, because they had pulled away from me.
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and I couldn't do anything; they revoked the power

of attorney and I had to protect myself. They

didn't do the assessment work in 1908, and then my
brother-in-law relocated some of his ground; and

while we were going around with Jones I told Jones,

*'If you want to do any dealings with Nels you will

have to talk to him yourself ; I cannot do anything

with him. " He didn't have nothing to do with mak-

ing a deal—he was just there for examining the

ground. "Now," he said, "have you got that prop-

erty below, on the flat ? If we take that property we

want that flat. If Nels owns that property and sells

that property we will be tied up, and we cannot do

anything"; so I went down and located that flat.

Q. Then what was the result ?

A. Well, when I came out in the fall, why, accord-

ing to Mr. Donohoe at that time he was to get author-

ity to make a deal with this party on certain terms

that was agreed upon, and when I came out there

Nels had started this suit by Brown and Lyons, for

a half interest in the property, and then I couldn't do

anything, according to Donohoe 's statement—that he

had written to the party and that he couldn't do any-

thing with the property until this suit was settled

—

the suit that had been brought against me for a half

interest in this property.

Qi. You say Judge Brown—he wasn't judge at that

time? A. No, sir.

Q. What did you do with reference to the suit ?

A. Well, I went and engaged, well, I talked to Mr.

Smith, as he [208] had been an old partner of
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Judge Brown and I thought we could make a settle-

ment out of court,—as I was able to make a sale I

thought we could make a settlement so we could go

ahead and make a deal, 3^ou know. Well, Mr. Smith

agreed upon the terms upon which we would do this

—

either to settle out of court or go to court with it.

We had to go to court if we couldn't get Judge Brown

to do anything, so we fooled around three or four

days and there was nothing doing—Judge Brown
would not consent to our terms, and the terms

they wanted was unreasonable, and it went to suit.

Judge Bro^vn went outside, and after he got outside

he got in connection with the people I was making the

deal with, and he writes up to his boy Harry and

requested him to try to get an option on the ground

that wasn 't in controversy. That would mean, how-

ever, that I give him an option on that and let the

other half remain in litigation, as Nels had given

Judge Brown an option on what he called his half,

that he was suing for, before Judge Brown went out

;

and I went and wanted to know^ what Nels had deeded

over, or agreed to deed over, and I found that he ha'd

made an agreement to deed over land that he abso-

lutely couldn't do, in claims that he claimed an inter-

est in but which wasn't in his name, or he had any

title to, so I didn't like that kind of a contract, and

I went and had an agreement draw^n up that would

include the lawsuit pending, so that if Brown handled

the claims he would take over the lawsuit, but he

wouldn't do that and consequently the deal was not

carried through.
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Q. Find that agreement here, and I will offer that

after while. Before we proceed with that any fur-

ther, what attorney did you hire to represent you in

this suit ? A. Mr. Smith.

Q. When did you hire him ?

A. In the fall of 1909.

Q. How much money did you pay him? [209]

A. $30.00.

Q. For what purpose ? A. For costs in the case.

Q. The suit was against your brother-in-law, Hal-

verson, your wife and you ? A. Yes, sir.

Q. What, if anything, did Smith say about the

costs amounting to $30.00? Wh}^ did he say it

amounted to $30.00, did he say ?

A. I don't know—I don't remember; I guess he

figured $10.00 a piece for the filing of papers

—

something like that—I don't remember.

Q. I show you this paper, defendant 's Exhibit No.

1, and ask you if that is the paper you were given by

Mr. Smith at the time you paid him the $30.00 ?

A. Yes, sir. I want to go back to 1905, when Mr.

Smith says I owed him $500 for services.

Q. In 1905?

A. 1905 he claimed he had done some services that

I hadn't paid him for.

Q. What about that?

A. In the spring of 1905 I was going in to Slate

Creek, and I got in about 16 miles on the trail, down

near Zina, or what they call the glacier, and I was

loaded—I had three sleds behind me; and another

party came up to me with a load of empty sleds, going
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into town, and we had a little trouble about getting

off the trail. He wanted to throw me off the trail;

I was loaded and I wanted him to get off the trail

because he was empty, and I was going the other way,

and that was the custom for the party who was not

loaded to let the man w^ho was loaded have the trail,

and so we had a little trouble, and w^hen he got to

town he filed a charge against me, and I went to town

and I engaged Mr. Smith and I paid him $25.00 for

this. It was turned over to the grand jury, and I

went into Slate Creek, and I worked there all sum-

mer, [210] and after I came back to town it was

turned over to the grand jury and they found a not

true bill against me. I was going outside—I had

made $2500 that season hauling into Slate Creek and

working—and I met Mr. Smith on the street and I

said, "How much do I owe you ? I am going outside

and want to pay you before I go. " And he said,' ' call

it $50," and I paid him $50, and that made $75 alto-

gether. I didn't go outside, and the next spring,

the spring of 1906, Mr. Smith's partner at that time

was Judge Brown, I think, and Judge Brown came

from the outside and a man by the name of Dan
Kane. Dan Kane was one of the original locators of

the Kemiecott mine—really I had the Kenneeott mine

in my hands three years before that—a liian by the

name of Wilson and I w^as going in in 1899, and the

Indians were going to show us where the ore was, but

the conditions w^asn't right

—

Q. Never mind about that. Don't tell us that

—

that has nothing to do with this case. Don't go into
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the Kennecott mine. That has nothing to do with

this case.

A. Oh, Dan Kane, after they had located the Ken-

necott mine, they formed a company they called the

Chitina Exploration Company, him and Warner and

some others who went around the country and pros-

pected for the Kennecott Company.

Q. Now, unless that has something to do with your

dealmgs with these people, we don't care to hear it.

A. Yes, I will show how it has. While I had been

away he had located some ground, but the Kennecott

people had not taken care of it and it had gone by

default—that was around 1901, and 1902 was the

boom in copper, and prospectors was going in there

and chances was good to dispose of property, so

Brown and Dan Kane came up from the outside and

they called me up and said, "Chris, you are going-

inside prospecting.
'

' I had my outfit all ready on the

trail, and I said, "Yes." And they said, "What
would you charge to go and locate some ground

[211] for us? We could have sold the property

outside now if we had it located"; so I says, "Oh, I

don't know—where is the property located at, and

what do you know about itT' So he took me up to

the office and discussed it, so he said, "We will pay

you for the job, or else pay you part and give you an

interest in it." So I says, "Well, I am prospecting

and I would just as soon take a chance on taking an

interest"; and it was agreed that they would pay me
$50 and give me a third interest to go and locate the

property. That was agreed upon, and he told me
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where the property was located, and he paid me $50,

and that shows that at that time I didn't owe neither

Smith or Brown any money.

Q. Was Smith present at this time?

A. No, sir; but he was a partner of Mr. Brown.

Q. Who was a partner of Mr. Brown—Smith?

A. Yes.

Q'. I see—I didn't know what you were driving at,

but I see now. Now, to go back to where we left off

on it, you paid Smith $30 costs to act as your attor-

ney? A. Yes.

Q. And that was in 1909? A. 1909.

Q'. And then did the case come to trial?

A. No, it dragged along—it was coming to trial in

the spring of 1910, and I went down to Cordova to get

Hazelet and somebody else as witnesses, and while

I was getting the witnesses Mr. Smith wired me to

come direct back on the first boat, and I did.

Q. And you did—and was the case tried ?

A. No, and when I came back he said the other

party had filed some papers that thej^ wanted to con-

tinue the case over to some other time, that they

wanted to secure some witnesses and he could not

attend to it at the time, so when the day come when

the [212] case was set for trial I went to Smith's

office, and I waited around to go up to court about

ten o'clock in the forenoon, and the first thing I knew

Smith goes out of the door and I didn't see Smith

until after 11 o'clock, and he comes back again, and

he said, "Well," he says, "they put the case over,"

so I could not see any reason for having the case put
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over because they had absolutely no cause for doing

it, and I went up the street.

Q. And you met the Judge—I know, I will pass

all of that, what you and the Judge talked about.

Did Mr. Smith, when he left the office, ask you to go

along, when he w^ent to the courthouse ?

A. No, he didn't.

Q. Or ask you to sign any paper ^ A. No.

Qi. Showing why a continuance should not be had?

A. No.

Mr. DONOHOE.—Now, if the Court please, we ob-

ject to that line of testimony because the agreement

was made on the 12th day of January, 1911, and what

he and Smith may have done previous to that time

has nothing to do with this case.

The COURT.—On wiiat theory do you offer this

testimony ?

Mr. LUND.—I think the objection is properly

taken.

The COURT.—Very well, the objection will be sus-

tained.

Q. Then you couldn't get the case to trial and what

did you do?

A. That was in 1910, wasn't it?

Ql Yes, 1910.

A. And it dragged along until the next fall, or the

next spring, when it was to come up for trial again,

and Smith and I couldn't agree upon the way it had

been handled, and I went to give Smith the dickens

for not bringing it to trial, because I had a family to

support, and I didn't have time to be waiting around
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for that case, and when I went in I had to [2133

pack supplies in from Valdez, over 200 miles, to do

the assessment work, and Nels, he was single and had

no one to support and could afford to wait.

Mr. DONOHOE.—We object to all that line of tes-

timony as having nothing to do with this case.

The COURT.—Ask another question.

Q. What did you do in reference to getting Dono-

hoe connected with the case ?

A. Then I went and saw Donohoe, and asked him

what he W'Ould do, and he said I should have come to

him in the first place, and I asked him what he w^ould

take to handle the case, and he said he didn't know;

he was in towm and doing business and he didn't

want to intrude on anybody else's business, and he

said he would talk to Smith about it; so they did

have a talk—whatever that talk was I don't know,

but they called me down to the office and they had a

proposition to make me where they would handle it

for 10 per cent. I wouldn't stand for that, I thought

it was too much, so it was cut down to 7i/4 per cent,

and that was agreed upon.

Q'. I show you now^ Plaintiffs' Exhibit "A," and

ask you if that was the written agreement that was

made between you and Mr. Smith and Mr. Donohoe,

your wife, and Mr. Halvorsen, at the time?

A. Yes, sir, we all signed it, each one of us

separately.

Q. You said in 1910—that was the time the case

was continued and put off? A. Yes.

Q. The case was originally brought in 1909 ?
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A. 1909.

Qi. Did the case come to trial t

A. It came to trial shortly after—I think it was in

March—February or March—I ain't sure, now.

Q. And you were present in court ?

A. Yes, sir. [214]

Q'. And was the case decided at the time when you

were present? A. No.

Q. When was it afterwards decided, do you know ?

A. I don't know. The Judge went down to Cor-

dova to hold court, and when he come back again

—

a few days, I guess, after he came back, I was walk-

ing up the street, and somebody was coming down

the street, and he said "Chris, your case has been

decided this morning," and I walked into Donohoe's

office and he was busy with some one else, and I said,

"What happened?" He said, "Well, Judge left the

thing as it was before practically, except he let An-

drew out."

Q'. He left Andrew out?

A. Andrew's claims were nullified—he left the

claims as they stood before, practically.

The COURT.—Who is Andrew?

Mr. LUND.—Andrew Halverson, the codefend-

ant.

Q. (By Mr. LUND.) And did you get a copy of

the judgment or decree at the time?'

A. No, I did not.

Q. Or see the original?

A. No, the first time I seen it or heard it read was

here the day before yesterday.
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Q. Did any of these people tell you that the case

had not been finished'? A. No.

Q. That it was retained by the Court and that the

Court was to retain jurisdiction?

A. No, they didn't tell me anything.

Q. Well, then, this was in the spring of 1911?

A. Yes.

Q. That this decree was rendered ? A. Yes.

Q. Now, these claims that you had located, were

they patented claims ? [215]

A. No, they were unpatented claims.

Q. Mining claims'? A. Yes.

Q. Located under the laws of the United States?

A. Yes.

Q*. Well, then, you said that we went up to do the

assessment work for 1908 and 1909, who did you refer

to by we?

A. That is Andrew Halvorsen and myself.

Q. In the year 1911, what did you do towards do-

ing the assessment work ?

A. In 1911, 1 think it was shortly after I had been

to Donohoe 's office, I went in to Chitina to do some

hydraulicking for Jim Wilson—I went in with my
horse.

Q'. You had a horse at that time ?

A. Yes, and when I got in there I stayed there and

worked for the compan}', and when the 7th day of

June come I quit to go and do my assessment work,

and they had no,—the fellow that was in charge there

had no money to pay me, and he expected a man up

with money later on in August to pay off the men

—
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that they didn't take enough money out of the ground

to pay that.

Mr. DONOHOE.—We object to that.

Mr. LUND.—I will straighten that out. You see

those conversations between you and some other

party are not material here—don't tell us about it,

but tell what happened and what you did.

(Whereupon Court adjourned until 2 o'clock P. M.)

AFTERNOON SESSION.

February 23, 1918, 2 P. M.

CHRISTIAN TJOSEVIG on the witness-stand.

Direct Examination (Cont'd).

(By Mr. LUND.)

Q. You were telling about that time you went in

with the hydraulicking outfit. Before taking up that

subject, you heard Mr. Smith [216] say there was

a charge on his books against you in 1909 when you

paid this $30.00—w^hether that is so or not ?

A. It is not.

Q. Whether you paid him any money at that time

or not? A. Not a cent.

Q. This decree that was read here yesterday, and

which had never come to your notice before now, pro-

vides that a survey should be made of these claims

—

was any survey ever made afterwards ? A. No.

Q. Did any of the attorneys—your attorneys

—

either Donohoe or Smith request you, or ask you, or

mention the survey to you? A. No.

Q. At the time you sold your interest in these

claims, had the dispute betw^een you and your brother
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Nels been settled between you?

A. It had been in a way—we didn't know either

one more or less what we did hold.

Q. You went in to work for some people in the

spring of 1911, right after this decree had been en-

tered? A. Yes.

Q. And you worked there for a long time?

A. Well, I was gone until,—I left Chitina the morn-

ing of the 7th of June.

Q. Going back to Valdez?

A. Going back to Valdez.

Q'. You had not been paid.

A. I had not been paid.

Q. What, if any order did they give you on any-

body in Valdez ?

A. Give me an order on a man named Malvern,

supposed to be interested in this property.

Q. For the payment of your wages?

A. Yes.

Q. And he lived in Valdez? A. Yes. [217]

Q. During all this time, where did your family

live? A. In Valdez.

Q. When you came to Valdez to get this money in

the spring, what was your purpose of coming in and

getting this money?

A. I wanted in the spring to go and do my assess-

ment w^ork, and when I couldn't get my money I had

to go to Valdez to try to get this money from the man
I had the order on.

Q. Tell the Court and jury what you did in connec-

tion with trying to get this money, and what connee-
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tion ^Ir. Smith had with it.

Mr. DONOHOE.—We certainly object to his going

into collateral matters—that has nothing to do with

the case. We make the formal objection against this

question that it is incompetent and immaterial testi-

mony, and does not throw any light on the issues in

this case.

Mr. LUND.—I submit, they come in and testify to

an oral agreement, and any business had between

these parties that tends to throw^ light on the trans-

actions of the parties, or that tends to show whether

it is the truth or not, is admissible. We can show

that Mr. Smith not only did not offer to get money

to do the assessment work, but took a case against

him, and finally defeated him in Court.

The COURT.—The objection overruled.

A. Why, I w^ent to Mr. Malvern and presented my
orders—I and another fellow—two of us came in, and

Malvern had been building three houses for a man by

the name of

—

Q. Don't tell about that. Did Malvern pay you

?

A. Xo, Malvern told me to go and see Mr. Smith.

Q. Did you see Mr. Smith?

A. I saw Mr. Smith.

Q. What did he say?

A. He said he would go and see Malvern.

Q. What, about your coming back?'

A. To come back again, after he had seen Malvern;

so when I went [218] back he said Malvern was

going to see the other fellow^s and see what they could

do about it.



T. J. Donohoe and Edmund Smith. 265

(Testimony of Christian Tjosevig.)

Q. How many times did you call on Smith in re-

gard to it?

A. Several times, until I decided to file a lien.

Q. How long a time did you have to file your lien ?

A. I come into Valdez about the '7th of June,

and the lien had to be filed in Copper Center by the

6th of July, and the lien notice put in twice a month,

the 16th and the 1st, so Malvern was stalling us off

on that, and didn't know what they were going to do,

and he said he expected some money from the east

—

Q. Never mind, I don't care about that. Just

what Smith and Donohoe did in the case.

Mr. DONOHOE.—I don't want any mix up with

Donohoe in this.

A. The last day I had to make this lien I went to

Mr. Donohoe 's of&ce and I asked him if he would file

this lien or handle this so I could get the money

for my labor, so he says: ''I am going to quit the law

business; you better see Joe Murray." I went to see

Joe Murray, and Joe Murray suggested that I go

and see a man by the name of Shaffer to see if Mal-

vern had been paid for the work, or if he hadn't.

Q. You went to see Joe Murray, and did he do the

work for you'?

A. No, he got drunk before evening.

Mr. DONOHOE.—I object to that. Joe Murray

has nothing to do with this matter.

Q. Did you get somebody to file a lien for you?

A. I went to Mr. Ritchie; it was getting late

then and Ritchie drew up the lien, and I went up

to Miss Welsh and had an acknowledgment made
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before 10 o'clock that night, and I went up to Fish

and give him the lien to take to Copper Center to

file.

Q. Did you afterwards bring a suit to foreclose the

lien? A. Yes, sir. [219]

Q. Who appeared as attorneys for Mr. Malvern ?

A. Mr. Smith and Bunnell.

Q. I show you here a certified copy, certified by

the clerk of the court at Valdez, setting forth a cer-

tified copy of the answer to your suit there to fore-

close your lien, and ask you, do you know the men
whose signatures, or do you know^ the men by whom
that answer is signed as attorneys for the defendant,

Smith, Bunnell and Webber? A. Yes, sir.

Q. Is this the same Mr. Smith of Donohoe and

Smith, the plaintiff in this action?

A. That is the one.

Mr. LUND.—We offer it in evidence.

Mr. DONOHOE.—We object to the offer on the

ground that it is incompetent, irrelevant and unma-

terial testimony and has no bearing on the issues

before the court.

Mr. LUND.—This is offered on the theory that

any relations between these parties after this oral

agreement was alleged to have been made, while it

does not prove positively, it has a bearing on the

fact as to whether that oral agreement was in fact

made or was not made.

Mr. DONOHOE.—The oral agreement, if the Court

please, as testified to, was that w^e were to look after
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things connected with these mining claims—we were

not general attorneys.

The COURT.—It is just a suit about the lien, isn't

it?

Mr. LUND.—Yes, a suit about the lien, in connec-

tion with the testimony of the defendant. He says

it was in the spring of the year, when the assessment

work was to be done on these claims, and he had

been working for two months for some people and

he couldn't get his money, and he went to Smith

and Donohoe and asked them if they would help him,

and instead of helping him they appeared as attor-

neys for the defendant in that case, and defeated his

lien. [220]

The COURT.—You have proved all that by his

testimony. Why produce the certified copy of the

answer *?

Mr. LUND.—I offer this in support and proof of

his testimony.

Mr. HELLENTHAL.—He cannot bolster up his

testimony by that—it is a self-serving declaration,

anyhow.

The COURT.—I think I will overrule the objec-

tion. If there is nothing in there except about the

lien itself I do not see how^ it can injure you one way

or the other.

Mr. LUND.—They claim they were acting as at-

torneys for him, and in here they didn't do so, but

acted as attorneys against him.

The COURT.—I think it merely encumbers the



268 Christiaru Tjosevig et al. vs,

(Testimony of Christian Tjosevig.)

record by putting in that paper, but it may be ad-

mitted, however.

(Whereupon said certified copy of answer was

received in evidence, and marked Defendants' Ex-

hibit No. 2.)

Q. Mr. Tjosevig, when you didn't get this money
that you had coming to you in the spring, what did

you do in reference to doing the assessment work '^

A. Well, I was kind of up against it and I had to

have some money, so I goes to Mr. Millard, and as

he had told me once before if I needed money to

come and see him and he would let me have it, and

now was the time I needed it, and I went and saw

him and he said he would let me have it, and asked

me how much I needed and I told him.

Q. You got $500.00? A. I got $500.00.

Q. And you gave him a mortgage on the claims'?

A. Well, he said to come around in the morning,

and I came around in the morning and found out

that Smith had made out some papers,—he said,

''I have had Smith make out some papers in regard

to it, and I would like to have you sign them," so

Mr. Smith came up with the papers and I signed

the agreement and the mortgage and got the check

for $500.

Q. And then what did you do? [221]

A. I went in to do the assessment work then.

Q. Now, did Donohoe or Smith sign this mortgage

with you on the claims that you give to Mr. Millard?

A. I don't think so—I don't know. You have got

it there.
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Q. Well, then, you went in and did the assessment

work for the year 1911 ? A. 1911, yes.

Q. Now, this Millard mortgage was not paid for

some time, was it?

A. No, sir, the next year

—

Q. Never mind,—tell me, did you pay any part

of it?

A. I paid $130.00.

Q. And then suit was brought against you to fore-

close this mortgage? A. Yes, sir.

Q. I show you this paper, signed by Donohoe and

Dimond, and ask you if that is the paper that was

served upon you when that mortgage was being

foreclosed, or not ? A. Yes, sir.

Q. I ask you whether the Donohoe referred to

there is the same— A. Yes, sir.

Mr. DONOHOE.—I admit I brought that suit and

foreclosed that mortgage.

Mr. LUND.—I offer it in evidence.

Mr. DONOHOE.—Oh, we have no objection.

(Whereupon said paper was received in evidence

and marked Defendant's Exhibit No. 4.)

Q: And then how long did you stay in there dur-

ing the year 1911 ?

A. Wliy, we stayed in pretty late that year be-

cause I had to lead a horse in there that winter.

Q. How many days' assessment work did you do

there ?

A. The two of us did about 140 or 150 days, more

or less.

Q. Now, there were how many claims all told that
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you were doing assessment work on? [222]

A. Altogether 22 claims.

Q. Who was doing the assessment work besides

you ? A. Why, Nels.

Q. How^ much did Nels do?

A. He claimed according to Brown and Lyons

—

Mr. DONOHOE.—Now, just a moment. We ob-

ject to this w^itness testifying to that unless he knows

how many days' assessment work he did.

Q. Yes, how many days' work did Nels do on the

claim? A. Nels w^as in all summer.

Q. This year? A. Yes.

Q. And who was wdth you ? A. Andrew.

Q. And you came out late in the fall, you say?

A. And John Tjosevig was with Nels.

Q. After the snow had come? A. Yes.

Q. And you left your horse in there? A. Yes.

Q. And what did you do during the winter?

A. I worked around on the dock, and I hauled

freight in over the trail.

Q. And in 1912, when the time to do assessment

work came again, was Mr. Smith in Valdez at that

time? A. 1912—no, I don't think he was.

Ql Never mind, anyhow, if you are not sure about

it. Did you go and do the assessment work again in

1912?

A. Why, yes, in the spring I went to work with

the Road Commission and worked for them during

the spring, and when the first of June came I wanted

to go and do my assessment work, and I packed my
bedding and grub all the way from the .
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Q. That was not in 1913? [223]

A. No, that was in 1912.

Q. You worked on the road, you say ?

A. Yes, for the Road Commission.

Q. How far was that from Valdez*?

A. About 280 miles.

Q. And you walked in, you say?

A. I walked in by foot.

Q. The whole distance? A. Yes.

Q. Did you see Mr. Donohoe when you came in in

the spring of 1912 ?

A. When I came in I was pretty well all in because

my arch had broke down from the rubber pack.

Q. The arch in your foot? A. Yes.

Q. From walking that 300 miles ?

A. Yes; and I had a heavy pack on my back, bed-

ding and grub, and I went to Mr. Donohoe and I

suggested that they should help in sending a man in

in my place with Andrew to do the assessment work

for that season, and I asked him if he would not go

and see Brown and Lyons and get a man together

and send him in in my place with Andrew^ to do the

assessment work that year, as 1 was pretty w^ell

broke down.

Q. What did Donohoe saj^?

A. Well, he said Browm and Lyons told him they

had left the assessment work for Nels to do.

Q. Did he contribute anything towards the assess-

ment work? A. No.

Q. And then w^hat time did you go in to do the as-

sessment work durmg 1912—what time in the year?



272 Christimh Tjosevig efal. vs.

(Testimony of Christian Tjosevig.)

A. Well, I stayed around town until I was pretty

well in the arch and then I took the pack on my back

and packed over the hills to Chitina, and I got the

train from Chitina to Kennicott, and I had to go to the

hospital at Kennecott and get a support [224] un-

der my arch because it bothered me yet, and then I

went down and got my horse and went up and did

the assessment work.

Q. Who was with you? A. Andrew.

Q. Andrew Halvorsen? During this year, now

—

was this dispute between you and Nels settled at

that time?

A. No, we had some dispute that summer when
we were doing the assessment work about the inter-

est in the claims, and he claimed that Brown and

Lyons had told him

—

Q. Never mind what he claimed—don't tell it.

What did you do in reference to adjusting the claim

between you and Nels this year ?

A. We had trouble and Nels went down to Chitina

and had me arrested, and I went down there and

engaged O'Connor to take care of my interest.

Q. Did you make a written agreement between you

and Nels at that time affecting your rights in the

claims. A. Yes.

Q. I hand you an agreement now and ask you if

that was the agreement made at the time?

A. Yes, sir.

Mr. LUND.—I offer this in evidence.

Mr. DONOHOE.—We object to the introduction

of this document in evidence on the ground that it
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is incompetent, irrevelant and immaterial, and in

no way affecting onr interest. 1 don't know what

the agreement is—never heard of it before.

Mr. LUND.—The theory is this, that the suit be-

tween these parties was not ended by that decree

that was entered, and when they got back upon the

claims the same trouble arose and they had to go

and get an attorney there up in the country and get

this agreement made, and afterwards this attorney

claimed that he had not been paid for this w^ork and

sued Chris Tjosevig, and Donohoe appeared as at-

torney for him and [225] collected from Chris

$500 for the making of this agreement up in the

country.

The COURT.—Of course anything Mr. Donohoe

or Mr. Smith or Mr. Dimond did, the firm of Donohoe

and. Dimond, is admissible, but upon what theory

can you contend that an agreement between this de-

fendant and another man is admissible?

Mr. LUND.—Why, it is merely to lay the founda-

tion for the subsequent act of Mr. Donohoe in col-

lecting $500 from Chris.

The COURT.—The objection is sustained.

Q. While I am on that subject, can you find that

summons or the papers there when Donohoe ap-

peared as attorney against you in that suit?

Mr. DONOHOE.—What suit have you reference

to?

Mr. LUND.—O'Connor.
Mr. DONOHOE.—I admit that—

Mr. LUND.—$500 for drawing up that agreement.
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Mr. DONOHOE.—No, I don't admit anything of

the sort. I admit that I made him pay O'Connor's

bill for defending him when he tried to commit mur-

der upon his brother.

Mr. LUND.—I object to that remark.

The COURT.—No side talk or side remarks.

What is competent the Court will try to admit, and

what is incompetent the Court will try to keep out.

Q. I hand you a paper here purported to be signed

by Donohoe and Dimond, and ask you if that is the

same Donohoe as T. J. Donohoe, the plaintiff in this

action? A. Yes, sir.

Mr. LUND.—I offer that in evidence.

Mr. DONOHOE.—No objection.

(Whereupon said paper was received in evidence

and marked Defendants' Exhibit No. 5.)

Q. Now, this was in 1912. What time did you

come out from the mines that year? [226]

A. 1912, I came out around about the first of No-

vember.

Q. And what did you do during the winter of

1912?

A. 1912-13. I worked around town, and in the

spring I worked for the Gold King Mining Company.

Q. And then did you go in and do the assessment

work again in 1913? A. Yes, sir.

Q. Who was with you?

A. Andrew was with me.

Q. Andrew Halvorsen? A. Yes.

Q. About w^hat time did you get up to the prop-

erty? A. Some time in July.
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Q. And how long did you stay there?

A. We stayed there until some time in November.

Q. And during this year, 1913, how many days'

work did you perform on the property ?

A. Well, Andrew and I performed, between the

two of us, around about 160 days.

Q. Who else was doing assessment work on the

property ?

A. Why, I think a fellow named Harry Dean, and

another fellow.

Q. I don't care for the names.

A. They were working for Nels.

Q. There w^ere two men came in to work for Nels?

A. Yes.

Q. How^ many days did they put in?

A. About 60 days.

Q. That is one man? A. Yes, one man.

Qi. Nels w^as taking care of the assessment work

on how many claims ?

A. Well, that year he wasn't there himself, you

know.

Q. I mean by his men that he sent up?

A. Well, I suppose that would be on six claims.

<J. And that left 14 claims for you and Andrew?

[227] A. About 16.

Q. Sixteen claims for you and Andrew, at the rate

of ten days per claim per year—is that the rate that

was considered?

A. Yes, that is what has been considered up there.

Q. Whether or not you and Andrew did fully 160

days' work on the claims that year? A. Yes.



276 Christian, Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

Mr. DONOHOE.—We object at this time to the

introduction of any testimony tending to prove the

forfeiture of plaintiffs' interest in these claims for

the years 1913 and 1914, because the notice of for-

feiture alleged to have been published, as set forth

in defendants' answer, does not comply with the

requirements of section 2324 of the Revised Statutes,

and therefore, it being the foundation for all for-

feiture proceedings, the forfeiture proceedings must

fall.

The COURT.—That point can just as well be taken

up when you come to argue the case. The Court

does not wish to pass on it now. It will be admitted,

subject, of course, to your objection. But I must

say this case is not proceeding according to the

pleadings. The plaintiffs bring a suit for the pro-

ceeds of what they claim is their property. The

defendants come into court, by their answer, and

say, "You haven't any interest in that property

—

you forfeited it." The plaintiffs come back in their

reply and say, "We never forfeited that property

for the simple reason that we had an agreement with

you by which you were to release us from doing the

assessment work." Now, it is immaterial to the

Court how you get at this matter, just so you don't

go over it twice.

Mr. LUND.—We do not want to go over it twice.

The COURT.—When Mr. Smith testified about an

agreement between the parties to do this assessment

work there was no objection to it, and the Court let

it go in—I didn't know how far it was going to go.
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but now it seems that both parties are trying [228]

the case backwards. Instead of the i)arty who has

the burden of proof on this forfeiture showing the

forfeiture, then leaving it for the phiintiff to make

his move, and then coming back and countering that

move, you are all anticipating the defense. I have

no objection to your doing it that way just so }^ou

don't do it twice.

Mr. LUND.—When we proceeded in that way it

wasn't probably the proper wa}^, but it is my first

case of this kind and my skill as against these gen-

tlemen is nothing, and I was very anxious that I

should not lose any rights by allowing the testimony

to get away from me.

The COURT.—Proceed.
Q. How many days' work did you do during 1913

?

A. About 160 days.

Q. What time did you leave the property?

A. Why, we left it pretty late, around about the

first of November.

Q'. Did you come out to Valdez this fall?

A. That is 1913, isn't it?

Qi. Yes.

A. We left a little earlier because we got out to

Valdez around about the first part of November, and

I sledded into Valdez from Chitina.

Q. What did you do during the winter?

A, I freighted on the trail, and I worked around

in the spring, and I sold my horse, and I had no horse

any more.

Q. During this time was there any further talk
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between you and Donohoe about him doing his

share? A. No.

Q. Do you remember about the Shushanna rush"?

A. In 1913, you meant

Q. I don't remember when it was.

A. That was around about in June, I think, when

I was in town negotiating— [229]

Q. June of w^hat year ? A. 1913.

Q. Never mind about your negotiating, but tell us

about whether you and Donohoe had any talk about

his share of the assessment w^ork.

A. Well, I met Donohoe there one day,—a fellow

had got a telegram

—

Q. I don't care about that. Just tell us what the

talk was between you and Donohoe.

A. Well, the talk was, I w^ould like to make a trip

in to Shushanna and prospect on account of their

being a gold strike made there that season, that

spring, by a man named Bob Williams, who came to

station and wired in about it, and I met Don-

ohoe on the street, and w^e talked about this, and

he said he would like to get in on it and asked how
much money it w^ould take, and I told him I wanted

tw^o horses, and it would take about $800; he thought

that was pretty much ; he said,
'

' I cannot even afford

to pay for my assessment work."

Q. Then you went in again. This was in 1913

—

what did you do during the winter of 1913 ?

A. 1913, I worked around tow^n.

Q. And then did you do the assessment work dur-

ing 1914? A. Yes, sir.
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Q. What time did you go in—never mind.

A. Let me see where I worked that year. Oh, no,

1913—the fall of 1913, when I was through in there

working I went to work for the Mother Lode.

Q. You didn't come out in 1913?

A. No, I didn't come out.

Q. That is what I understood—and you stayed in

there? A. I stayed in there.

Q. And you worked for them the w^hole winter?

A. I worked for them the whole winter until May.

Q. What did you do then ? [230]

A. I took a trip to Valdez.

Q. After that?

A. I went back in to do the assessment work.

Q. When you w^ere working in McCarthy for the

Mother Lode for the whole winter, was your family

up there? A. No.

Q. Where were they? A. They were in Valdez.

Q. What time did you go on the property this

summer, 1914? A. In July.

Q. And how long did you stay there?

A. I stayed there until late in the fall.

Q. Who was with you? A. Andrew Halver^on.

Q. How many days' work did you and Andrew do

on the claim?

A. About 160 days, more or less.

Q. Who did the rest of the assessment work?

A. Nels had two men there.

Q. They worked how many days?

A. Sixty days.

Mr. DONOHOE.—What year is this? A. 1914.
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Q. That covered the assessment work at the rate

of $100 on each claim for these 22 claims, did it not?

A. Yes.

Q. During these years did Mr. Donohoe or Mr.

Smith or Mr. Brown or Mr. Lyons, or Gus Djarf,

or Charles Garwood do any assessment work what-

soever on their interest in the claims? A. No.

Q. Then, in the winter of 1914 you w-rote a letter

to Mr. Dimond where you sent word to Mr. Donohoe ?

A. Yes.

Q. Have you that letter here?

Mr. DONOHOE.—Yes, I have it. [2301/2]

Mr. LUND.—Let me have it.

Mr. DONOHOE.—No, I won't let you have it.

We will introduce it as our proof.

Mr. LUND.—I contend they have a letter written

by my witness and I demand it now.

The COURT.—A letter written by your witness

cannot be competent in your favor. It would be

competent against you,—unless you have some let-

ter from Mr. Donohoe that needs the other letter to

explain it, or something of that kind

—

Mr. LUND.—I have nothing of that kind,—no, I

haven't. There is no very valid reason why the

whole circumstances should not be brought out.

The COURT.—That is part of the plaintiff's testi-

mony.

Mr. LUND.—Very well, then. If that letter is

produced later I will reserve the right to be heard

in reference to it.
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The COURT.—That is the usual course in law

suits, Mr. Lund.

Q. Then you publish the notice of forfeiture in the

spring of— A. 1915.

Q. I show you here a certified copy of the affidavit

of publication, as it was filed in the office of the min-

ing recorder at Chitina on the 15th day of January,

1916, and ask you if that is the affidavit filed by you

at that time ? A. Yes, sir.

Mr. LUND.—It is identical with the notice set out

and pleaded in full in our answer. We offer that.

Mr. DONOHOE.—Plaintiffs object to the exhibit

offered in evidence, first, on the ground that it is an

alleged notice of forfeiture of the plaintiffs' rights

in the mining claims therein mentioned, and it does

not comply with the requirements of section 2324

of the Revised Statutes; and second that under the

laws of Alaska the recording of such a notice [231]

does not make it a pubic record, and you cannot

prove it by a certified copy thereof. There is no law

in Alaska that authorizes or warrants the filing of

such a notice, or makes it a public record when so

filed.

The COURT.—The ruling on that will be the same

as it was before. I am not prepared to pass on the

law on that point at this time, and it does not affect

the question that is before the jury. It will be ad-

mitted, subject to the decision of the Court later

on when it comes to consider the whole case. In

what respect does it not comply?

Mr. DONOHOE.—It does not state the amount of
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work done on each claim, as required by the statute;

second, it does not anywhere—and this is the most

vital point—state that there has been sufficient work

done upon these claims to amount to $100 a claim.

They state that they have done work for Brown and

Lyons which would be $180 a year, that they have done

work for Gus Dgarf which would be $37.50 a year; for

Garwood, which would be $37.50 a year, and Donohoe

and Smith, $75 ; that would, make upon the 18 claims,

$18.33 per claim; and then the 20 claims we are in-

terested in, it only makes it $17.50 per claim. I am
perfectly willing for it to go in, with the right to

move to strike after the case is in.

The COURT.—It will go in subject to the ruling

of the Court. It does not affect the jury.

Q. (By Mr. LUND.) Now, after this notice was

published by you, Mr. Tjosevig, what, if anything,

did Donohoe or Smith, or either of them, do towards

paying you for the work you had done for them on

the claims'? A. Nothing.

Mr. LUND.—I will have this notice marked.

(Whereupon said notice was received in evidence

and marked Defendants' Exhibit No. 6.)

Q. Did they ever speak to you about it ? [232]

A. No.

Q. This letter that I was asking you about that

they are so carefully reserving, was that in answer

to a letter written to you?

A. Yes, on some other matter.

Q. Now, then, in 1916, in the spring of 1916, what

happened in reference to these claims ? Tell us now
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about the sale of these claims—tell it just as briefly

as you can.

A. In February, 1915, my wife wrote to me and

asked me if I would not come to Valdez, or if I didn't

come she would come in there, because I had been

in there and been away from them for at least 18

months, so when I was through with the assessment

work, why, she came in.

Q. In 1915? A. In the fall of 1915.

Q'. You did the assessment work for 1915?

A. Yes, sir.

Q. At the same proportion? A. Yes, sir.

Qi. 160 days for you? A. Yes.

Q. And 60 days for Nels ? A. Yes.

, Q. And nobody else did any assessment work ?

A. Well, Nels did some.

Q. Nels and you. Donohoe and Smith, Brown,

G us Djarf or Garwood—did they do any ? A. No.

Q. In the fall of 1915 your wife came in?

A. She came in and we stayed in a tent all winter,

for 8 months.

Q. Then in the spring of 1916 what happened ?

A. Why, a man by the name of Hooper had a mine

7 or 8 miles from me, and he wrote me about taking

an option on the [233] property, and we had a

little correspondence about it, and finally he wired

me that he would come, and he came and brought

a man by the name of Rowe along, and they came up

about the 5th or 6th of April, and we made a deal

on the property.

Q. And that was the agreement that was made.



284 Christimh Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

the one introduced here as Plaintiffs' Exhibit "C,"

dated the 6th of April, 1916, was it? A. Yes.

Q. This agreement between you and Mr. Rowe?

A. That is the one.

Q. And what was paid you on that?

A. $3,000.00.

Q. And this provides for a payment on the first of

June ? A. The first of June.

Q. Was this further payment made at that time?

A. No, it was not.

Q. During that time whether any negotiations

were pending between you and Rowe as to changing

the agreement ? A. Not at all.

Q. What was the first you knew about it?

A. Why, about the last part of May we moved to

Valdez, my wife and I and the family, and when we

got down to Chitina Andrew came to see us about

the deal I had made, and one thing and another

—

he was working up on the Escalana.

Q. At that time was anything agreed upon be-

tween you and Andrew as to what he was to have for

his share?

A. Well, it was agreed that Andrew was to have

$20,000.

Q'. And what, if any, stock ?

A. Well, there wasn't anything said about the

stock at that time.

Q. Now, tell us what happened about the payment,

—

when the time for the payment came about was it

made? [234]

A. When we got to Cordova,—Andrew went back
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up to work up at Escalana, and we got to Cordova

and there was a telegram coming through from Rowe
saying something about Rowe wanted to see me at

a certain time, and he was leaving on a certain boat

and wanted to see me, and that was about the last

part of May, and at that time Ole Burg had come

back

—

Q. I don't care about that. Just tell us, was this

payment made when it was to be made?
A. No, it wasn't. I went to Valdez with my fam-

ily, and went back again to Cordova, and there was

no payment made.

Q. Did you see Rowe again after this?

A. Yes, he came up about the 4th or 5th of June.

Q. What did you do then? Well, it is admitted

anyhow—you made this second agreement ?

A. We made the second agreement, yes.

Q. And Olsen made the deed? A. Yes, sir.

Q. And put the papers in escrow^? A. Yes, sir.

Q. Was any further money paid at that time?

A. No, there wasn't any.

Q. And as to the $3,000 that had already been paid

you, whether any agreement was made as to that ?

A. No. That was forfeited, though.

Q. That was forfeited on the option? A. Yes.

Q. Did Rowe come back the third time?

A. No, we had quite a wrangle about making that

second agreement, because Rowe and I couldn't very

well agree on the terms and conditions of the con-

tract, and Rowe wanted me to specify more or less

the interest that I had in the property for the money
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to be paid, and I didn't feel like doing that.

Q. Why didn't yout [235]

A. Because when I had been up to Valdez before

fellows came to me and told me about hearing that

I had made a deal and that I had better look out

because Djarf and Donohoe were about to make

trouble, and so the only conditions I would make

another deal on was that I would sell our interest,

my wife and Andrew's and myself, to the Alaska

Kennecott Copper Company.

Q. All of your interest ? A. Yes.

Q. And what about Rowe having any knowledge

at that time about the interest that these parties had

or claimed thej^ had?

A. Why, yes, he had seen the forfeiture notice.

Q. Had the matter been discussed between you?

A. No, I don't know about that,—yes it had been

discussed in the spring, w^hen we made out the con-

tract.

Q). Then Rowe came back again the third time ?

A. And when he was in Cordova, why, Judge

Brown came in there, and Ole Burg, and Ole Burg

had his wife along—they just got married, and Ole

Burg went down to Blum's store and he met Haze-

let—

Q. Unless it has something to do with this case

we don't want to hear it. You see this is such a big

case that it took me three weeks before I understood

it, and if you want the jury and the Judge to under-

stand it you will have to cut these things out. Has

it anything to do with this case ?
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A. I don't know whether it has or not, but Blum

made a remark to 01c Burg-, congratulating him on

getting married, and on his sale of the property, and

he turned around to Brown and said, ''I understand

you folks have made a sale, too"; and Brown says,

^*I am out of it; I have nothing more to do with it."

Mr. DONOHOE.—We move to strike all that out-
it has nothing to do with the plaintiffs in this case.

[236]

The COURT.—It may be stricken, gentlemen of

the jury. (To the witness:) Now, this suit is be-

tween you and Donohoe and Smith. Anything that

Donohoe or Smith have said, or anything that you

can bring home to Donohoe or Smith, is admissible

testimony, but anything that somebody else told you,

or that you heard somebody else say, unless Dono-

hoe or Smith were present, is not admissible testi-

mony, because it does not bind them. They would

not be responsible for what somebody else said about

them unless they were present and had an oppor-

tunity to deny it.

A. No, but while Rowe was there Ole Burg made
this remark, and Rowe talked about it.

The COURT.—Donohoe wasn't there? A. No.

The COURT.—Smith wasn't there? A. No.

The COURT.—Don't say anything about it, then.

Q. (By Mr. LUND.) Did Rowe come back the

third time? A. Rowe came back in July.

Q. At that time had any further money been

paid? A. No, sir.

Q. Did he want you to make a further agreement?
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A. He came back to change the agreement.

Q. Can you find the agreement that was made at

that time,—the pooling agreement is what I refer to.

I show you this agreement and ask you if that is the

agreement that was signed by you at Cordova when

Rowe came back that third time?

A. Yes, sir, it was signed by me.

Q. Does it bear a date ?

A. It is dated in Seattle, I think. You see, there

are so many signatures, you know.

Q. This is not dated in Seattle—it is dated in July,

1916—was that the date that you signed it? [237]

A. Well, I signed it about the 28th of July; I think

it was the 28th of July, when Rowe was there.

Q. Is that the agreement you signed, or a copy of

it?

A. It is a copy of it. That one signed, Mr. Rob-

erts has got it, and I went to Mr. Roberts and got a

copy of it.

Q. And was the other one that you signed signed

by the other parties that were interested in the mine?

A. Some of them signed.

Q. And at the time this was signed by you no fur-

ther payment had been made, you say, upon the

claims ?

A. I don't think the pooling agreement w^as drawn

up then; I was the first one that signed it.

Q. At the time you signed it had any payment been

made to you? A. No.

Q. What, if anything, w^as said by Mr. Rowe in

case you should refuse to sign this agreement?



T. J. Dovohoe and Edmund Smith. 289

(Testimony of Christian Tjosevig.)

A. We had quite a dispute. He came up to get a

change in this, and unless

—

Mr. DONOHOE.—Just a moment. We object to

the witness being examined on this document until

it is offered in evidence and I can make an objection

to its admissibility as evidence.

The COURT.—Very well

—

Mr. LUND.—This is not the original.

Mr. DONOHOE.—My objection to it is that it is

not an original—it is not a signed document, and

it is not the best evidence. These people had the

other parties to it on the stand, and could have had

it identified and attached to their depositions. We
have no way of knowing whether this is a copy of

the instrument or not.

The WITNESS.—I wdll guarantee it is a true copy

of the original.

The COURT.—Secondary evidence cannot be ad-

mitted until the primary evidence is accounted for.

Q. (By Mr. LUND.) Have you the original?

[238]

A. No, I haven't; it is down with Roberts, in Se-

attle.

Q. Is it in your possession so you can get hold of

it?

A. No, it is not in my possession.

Q. Did you compare the original with this copy

so you know it is a true copj^ of the original?

A. I think it is because I went into Roberts' office

and asked him to give me a copy of the pooling

agreement, and he told me to come back the next day
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and he would have it ready, and that is what he gave

me, and I saw the original signed by everybody down

there in Seattle.

Mr. DONOHOE.—We renew our objection. The

witness has said that is not a true copy—he said he

thinks it is a true copy.

Mr. LUND.—I will offer it subject to this agree-

ment on my part; when I return to Seattle I will,

with Mr. Smith, examine the original, and if it does

not in every respect compare with the original we

will withdraw it.

The COURT.—Does Mr. Smith know whether it is

a copy or not ?

Mr. LUND.—No, but w^e both of us know John W.
Roberts in Seattle; he is a prominent practicing at-

torney there in Seattle, and if the original is in his

possession w^e can both of us have access to it.

Mr. SMITH.—If the Court please, I have never

seen that agreement and never heard of it until just

now\

The COURT.—Is this one of the papers that de-

mand was made for the original of?

Mr. HELLENTHAL.—Yes, sir, it is, your Honor,

and we not only made demand at that time, but de-

mand was made before the answer was filed.

Mr. DONOHOE.—I renew the objection
,
your

Honor; and it is not admissible because they did not

comply with our request.

Mr. TJOSEVIG.—Do you know whether that

came dow^n from Medley with the other papers he
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sent down? He didn't send down some of them

—

he is still holding them. [239]

Mr. LUND.—I don't remember; this has gotten to

be a very big case. I assure counsel it was not my
intention to conceal any papers that they wanted

that I have.

The WITNESS.—There are some papers that, the}^

didn't send down.

The COURT.—The situation is just this: The

plaintiffs made a demand upon defendant that he

produce the originals of all contracts, correspond-

ence, etc., had between Mr. Rowe and Tjosevig. You
do not produce the original, but you produce some-

thing you and your client say you believe to be a

copy of the original, but none of you can swear that

it is a copy. He demanded that you produce tbe

original.

Mr. LUND.—If it is in my possession.

The COURT.—If it is not in your possession you

have to lay a foundation and show a reason why you

haven't the original.

Mr. LUND.—He said he didn't get the original,

that Mr. Rowe took it with him and that it is in the

possession of Mr. Roberts in Seattle; and he would

not have to turn it over to him unless he wanted to.

The COURT.—The objection is sustained at this

time. You can pass on to something else and bring

it up later on.

Hr. LUND.—We will offer it for identification at

this time, and I will renew the offer later on.
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(Whereupon said pooling agreement was marked

Defendants' Exhibit No. 7 for identification.)

Q. (By Mr. LUND.) What did Mr. Rowe say as to

whether or not the company would pay any further

money unless you signed said pooling agreement?

A. No, he said if he couldn't get this through it

would be all off with the deal, and I tinally had to

consent to it, to the change.

Mr. DONOHOE.—Now, I move to strike that out.

It is just giving the contents of this agreement which

has not been introduced in evidence.

The COURT.—Motion granted. [240]

Q. Now, according to the terms of this contract

under which you sold the property, there was $117,-

000 to be paid to you and Andrew Halverson and

your wife. Now, how was th^t money to be divided

between you and your wife and Mr. Halverson?

Mr. DONOHOE.—We object to that on the ground

that it is immaterial and irrelevant, because our con-

tract covers the three and it don't make any differ-

ence which way it was to be divided.

The COURT.—That is a matter, too, that can be

determined on the full argument of the case. I will

admit it.

A. Why, Andrew was to receive $20,000.

Q. And the balance of $97,000?

A. $87,000,—that is, in common between the wife

and I.

The COURT.—Do you mean how was it deter-

mined to be divided betw^een these three parties ?

Mr. LUND.—Between Mr. Halverson on the one
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side, and Mr. Tjosevig and his wife on the other side.

There was no attempt to divide it between Mr. Tjose-

vig and Mrs. Tjosevig.

Q. (By Mr. LUND.) And this money was paid at

what time?

A. Why, it was paid some time in April, after we
got down to Seattle, and all of it was tied up in the

Court. The money was to be paid in deferred pay-

ments running for a year and a half.

Q. And under the agreement the last payment was

to be made

—

A. The first of June, 1918, with a month's grace.

Q. Whether or not the last payment was made

before that time?

A. Why, it was made into the bank about the 18th

day of January.

Q'. What year? A. 1917.

Q. At that time, when this money was paid into

the bank, the contract provides that 125,000 shares

of the stock of the company was to be delivered to

you?

Mr. DONOHOE.—The contract speaks for itself.

Q. Was that stock delivered to you?

A. No, sir; the contract says that at the end of the

payments, [241] which would be the first day of

June

—

Mr. DONOHOE.—Just a moment. The contract

speaks for itself.

Q. (By Mr. LUND.) What reason did the com-

pany's officers give to you for not delivering the

stock to you?
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A. Why, because it wasn't due until then.

Q. Whether any Qther reason?

A. Well, I might put it on the market and flood

the sale of the treasury stock, which was to be used

for developing the property.

Q. Yes, I see here that they did not deliver it to

you on account of this suit pending and other suits

pending. Did they deliver the stock to Nels, who

was to have some?

A. I don't know about that.

Q. Mr. Gazzam said they were holding up his

stock, too, didn't he? A. Yes.

Q. Any suit pending against Nels?

A. No, not that I know of.

Q. What, then, is the reason for holding up Nels'

stock?

Mr. DONOHOE.—We object to that.

The COURT.—Objection sustained.

Q. At the time that you sold these claims, or your

interest in these claims to the company that took

them over, w^ere you in possession of the claims

—

were jou living on the claims? A. No.

Q. At the time you made the contract with Rowe
the first time, were you living on the claims?

A. No, I was over at Kennecott.

Q. Now, while I am on this stock proposition we

will finish it up. You came down from Alaska to

Seattle what time?

A. I went down to Seattle about the middle of

January—around about the 10th or 11th—I am not

sure about that. I landed in Seattle about that time.
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and a few days later on I left for New York. [242]

Q. And you got to New York at what time?

A. I got to New York, I believe, the 19th day of

January.

Q. And was this stock selling in New York at the

time you got there? A. No, it was not.

Q. Was it quoted?

A. No, I don't think it was quoted even at that

time.

Q. And had it been sold or selling before?

A. I think it had been offered for sale around

about 40 or 50 cents.

Q. At the time you came there, was there any sale

made, to your knowledge? A. No, there was not.

Q. What was the reason for the market absolutely

going down?

A. Well, D. K. McDonald, president of the com-

pany, he bought from Rowe—Rowe was supposed to

be the fiscal agent for the company to sell its stock

at a stipulated price; McDonald had been up and ex-

amined the property, and he goes down and makes an

agreement or buys from Row^e, who was the fiscal

agent of the company—he gets 200,000 shares of

stock out of the treasury at 15 cents a share, but it

wasn't him directly, or so I understand

—

Mr. DONOHOE.—Just a moment until I get in an

objection.

Mr. LUND.—I will withdraw the question.

Mr. DONOHOE.—I move that the answer be

stricken.

Mr. LUND.—Tell us briefly what caused the value
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of the stock to go down in New York.

Mr. DONOHOE.—If he knows of his own knowl-

edge.

A. I know of my knowledge, because I was in New
York, and I w^as down to the stock broker who

handled the stock. Mr. McDonald had sold some of

the stock to his wife, who is a broker in Spokane,

and he also sold out of that 200,000 shares of stock

to a man named Samuels, and some one else down at

Couer d'Alene, 65,000 shares of stock at 50 cents a

share, and [242yo] he had sold all the stock ex-

cept around about thirty or forty thousand shares of

stock. When I was in New York, why, Rowe made

a stipulation with Harvey Willis that no stock should

be placed on the market except the treasury stock,

which should be sold through Harvey Willis; and

while they were selling this stock it seems like Mrs.

McDonald had sent some of her stock to a Chicago

broker, and the Chicago broker had put it on the

market in New York through some broker there, and

Harvey Willis discovered there was a treasury stock

put on the market that did not come through his

office; and Rowe had stipulated with Harvey Willis

and McDonald, who was in New York at the time,

that all western stock was tied up and should not be

put on the market, and when Harvey Willis discov-

ered that this strange stock w^as on the market, he

wanted to know from Rowe where it come from, and

he quit buying and selling the stock on the curb.

Q. And what happened to the market?

A. Then Harvey Willis asked McDonald, Mc-
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Dougall and to support the market, which

they agreed to do, and they wired to Seattle for

$40,000 to support the market, and Roberts wired to

New York that they couldn't speculate on the com-

pany's money, and told them to come to Seattle, and

there was no more dealings in this company's stock.

Q. What time was that?

A. That was in December.

Mr. DONOHOE.—I move to strike all that testi-

mony because he is testifying now about December,

and he did not go to New York until January.

A. Yes, around in December, but I was in New
York in January and they told me about it.

Mr. DONOHOE.—I move to strike all that testi-

mony on the ground that it is hearsay.

The COURT.—I will let it stand—the weight of it

is another [243] matter.

Q. You didn't get any stock to sell, anyhow?

A. I didn't get any stock to sell.

Q. And haven't got any now? A. No.

Q. Doesn't the contract provide that the stock is

to be delivered to you when the last payment is

made?

Mr. HELLENTHAL.—I object to it as not the best

evidence. The contract speaks for itself.

The COURT.—Yes, I think so, Mr. Lund.

Q. What, then, if any reason did the company give

you for refusing to deliver the stock to you at the

time they made the last payment.

Mr. HELLENTHAL.—I object to that, as having
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been gone over before—be just got through with

that.

The COURT.—Overruled.
A. They paid in full before the money was due, but

the stock wasn't to be delivered or wasn't due until

the first day of June, 1918, and they wouldn't turn

over the stock on that account, because this mining

affair in New York, and the treasury stock was to

be sold for the development of the property, and so

they wouldn't turn the stock over to me.

Q. Now, there are how many claims included in

this deed, sold to the Tjosevig-Kennecott Copper

Company, that are not included in the contract that

you and Donohoe and Smith had, or the decree as

entered in that suit—how many claims, if any?

A. That isn't in?

Q. That you sold and that are not included in their

agreement? A. I think there are two.

Q. What are they?

A. Well, the Contact Lode and the Consolidated

Placer claim.

Q. I hand you here a picture, purporting to have

been shown [244] in the taking of the depositions

before Lee Johnstone, a notary public in Seattle, and

marked by him Defendant's Exhibit No. 20 for iden-

tification, and ask you if that is a picture of the local-

ity of the claims in question. A. Yes, sir; it is.

Q. Are the claims known as the associated placer

claims shown here? A. Yes, right on the flat.

Q. Right on the flat, under the mountain?
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A. Yes.

Mr. LUND.—I offer that in evidence.

Mr. DONOHOE.—No objection.

(Whereupon said picture was received in evidence

and marked Defendants' Exhibit No. 8.)

Q. Explain to the Court and jury what that white

streak at the bottom of the cliff shown in the picture

is.

A. That is the Consolidated placer claim, right at

the foot of the hill.

Q'. The level ground there ?

A. The only level ground there. There is a moun-

tain on this side and a mountain on this side; here

lays the mineral property right along here.

Q. What is that formation in the foreground ?

A. That is floating ice.

Q. In the lake?

A. Yes, that is the lake; it isn't a very good

picture, taken a good many years ago, with a small

kodak.

The COURT.—What is that?

A. That is gravel.

The COURT.—And the level ground you spoke

about, is that moraine?

A. No, gravel. This is the gravel part.

Q. (By Mr. LUND.) Now, the claims shown in

that picture lie on the hillside, above the level place?

A. Yes. [245]

Q. And the level place below is the Associated

placer claim? A. Yes.

Q. And any ore or rock that is taken out of the



300 Christian, Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

hillside above where the claims are, where does it

fall?

A. Well, it rolls right down towards the creek; it

is pretty steep there.

Q. Whether or not there is any other place in that

neighborhood of level ground safe from snowslides?

A. No, there is not.

Q. How far would you have to go

—

A. Well, you would have to go down to timber

line.

Q. How far is that?

A. That is about six or seven miles.

Q. These claims are located above the timber line?

A. Yes, about six miles above timber line.

Q. I show you here a photograph and ask you to

state if that is a photograph of the ground, or part

of the trail used by you in reaching the property?

A. Yes, sir.

Q. How far from the property?

A. That is dow^n about two miles.

Mr. LUND.—I offer that in evidence.

Mr. DONOHOE.—No objection.

(Whereupon said photograph was received in evi-

dence and marked Defendants' Exhibit No. 9.)

Q. I show 3^ou here another photograph, and ask

you to state if that is a photograph of the trail?

A. Yes.

Q. And how far from the property?

A. That is down about two miles, showing the

glacier under it ; and that cut there is almost perpen-

dicular.
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Mr. LUND.—I offer this.

Mr. DONOHOE.—We don't see what bearing it

has on the case.

Mr. LUND.—More to show the locality than any-

thing- else. [246]

(Whereupon said photograph was received in evi-

dence and marked Defendants' Exhibit No. 10.)

Q. You travel over this trail to reach the prop-

erty? A. Yes.

Q. To do the assessment work *? A. Yes.

Q. After you sold your horse, how did you get your

stuff in? A. I had to pack it on my back.

Q. What did you packt A. Grub.

Q. Dj^iamite?

A. Dynamite, and even timber and blacksmith

coal.

Q. You say there is no other place, level ground,

until you get how far away from the claims?

A. Down to the lower camp, in the timber.

Q. Now, in your experience as a miner,—you have

worked at the Kennecott mine up there for how many

years ?

A. Oh, I only worked at the Kennecott two years.

Q'. And at the Mother Lode?

A. Two winters at the Mother Lode.

Q. Now, then, their properties are of the same class

and description as these claims that you had up

there?

A. Yes; all the property in there lays on top of the

mountain there.

Q. And they are copper claims? A. Yes.
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Q. Copper ore? A. Yes.

Q. And this ore is mined and milled, isn't it, and

concentrated? A. Yes.

Q. Now, then, in your opinion as an experienced

miner, is there any other ground in the neighborhood

of these claims, except the Associated placer claims

that could be used for that [247] purpose*?

A. No, it is so steep, and then the snow gets pretty

deep in there, and in the spring there are slides along

the sides.

Q. Whether or not, in vowl opinion, such placer

ground is valuable in connection with the copper

claims up on the hill? A. Why, yes.

Q. What other claims did you have there besides

the Associated placer claims that were not included

in the agreement with Donohoe and Smith ?

A. A quartz claim called the Contact Lode.

Qi. Have you the blueprint that you had of that

property that Mr. Storm made for you? A. Yes.

Mr. LUND.—Do you object to our offering that in

evidence?

Mr. DONOHOE.—I would like to ask a question.

Is this the map that w^as made at the time of the trial

against Nels?

A. I think it was; I have had it ever since.

Mr. DONOHOE.—That map w^asn't made from an

actual survey?
,

The WITNESS.—No.
Mr. DONOHOE.—It was made on information

that you and myself furnished to Storm, and he

plattedit at that time?'



T. J. Donohoc and Edmund Smith. 303

(Testimony of Christian Tjosevig.)

The WITNESS.—Yes.
Mr. DONOHOE.—Made for use on that trial?

The WITNESS.—I think it was, yes.

Mr. DONOHOE.—We have no objection to it go-

ing in for the purpose of illustration. We do object

to it going in an accurate map.

Mr. LUND.—That is all I want it for.

(Whereupon said blueprint was received in evi-

dence and marked Defendants' Exhibit No. 11.)

Q. (By Mr. LUND.) Now, among the claims that

were sold, did you include in the contract with Dono-

hoe and Smith a claim called the Contact Lode?

[248]

A. No, sir.

Q. Is that located in the same locality?

A. Yes, sir; adjoining the Carbonite Hill claim

—

it strikes north and south.

Q. And is it a quartz mining claim?

A. Yes, a copper vein in contact between lime-

stone and greenstone, and it is in what is called a

formation.

Q. Is it a full-sized claim? A. Yes, sir.

Q. And to what extent has the ore, the vein, been

exposed?

A. Well, there have been a number of open cuts

—

cross-cuts where it strikes, or where the contact is.

Q. How long is the vein ?

A. Well, it is about 600 feet from the angle of the

formation to the glacier—there is a glacier that it

overlaps.

Q. How wide is it, on an average?
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A. Well, it runs about 10 feet.

Q. Whether or not it shows dips up and down?

A. Yes.

Q. It is not of great interest as far as the decision

is concerned.

A. Here is ore shown along the contact here. A
part of the glacier is shown here.

The COURT.—Where is the Contact Lode'?

A. Right here.

The COURT.—And where ^vould the Consolidated

Placer be? A. Right here.

Q. What, in your opinion, is the value of this Con-

tact lode claim as compared with the value of the

other claims there t

A. I consider it is one of the best claims.

Q. For what reason?

A. Well, because it has a favorable deposit, and it

is right on the contact. [249]

Q. Between the limestone and the greenstone?

A. Between the limestone and the greenstone, and

the limestone and greenstone contacts pass pretty

straight.

Q. Where are the valuable copper deposits found

in Alaska, in that neighborhood?

A. Well, mostly found in a contact.

Q. Between the greenstone and limestone?

A. Yes.

Q. Now, you heard the deposition of Mr. Gazzam

and Mr. McDougall read here? A. Yes.

Q. They are directors of this company, are they

not? A. Yes.
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Q. Are you a director in the company ?

A. No, sir.

Q. They said in their depositions that they had

this talk with you in Julyt A. Yes.

Q. That you said you had intended to convey the

whole title to the property?

A. That is what they say in their depositions.

Q. Now, state whether or not you made such a

statement. A. I did not.

Q. State whether or not you were in Seattle dur-

ing that time.

A. No, I was in Alaska at that time.

Q. How long had you been in Alaska at the time

they said you made that statement.

A. Well, I had been there about a month.

Q'. Had you ever seen McDougall or Gazzom?

A. I had seen McDougall or Gazzam in Roberts'

office around about the first of March.

Q. Now, the decree as filed here leaves an interest

to you of 211/^/48 in certain claims, and then the

whole of certain claims to your wife, and it leaves

nothing whatsoever to Mr. Halverson. [250] How
did Halverson come to be interested in the claims

again after that lawsuit was over?

A. Well, he had been going in there with me doing

assessment work for several years, and these fellows

that owned the 3/48th, they had not paid their assess-

ment work, and didn't do their assessment work, and

they told me that I could deed it over to Halverson

for what they owed for their assessment work.

Q. I show you this instrument and ask you if that



306 Christian Tjosevig et al. vs.

(Testimony of Christian Tjosevig.)

is the deed? A. That is the deed, yes.

Q. That was executed by you at the time to Mr.

Halverson? A. Yes, sir.

Mr. LUND.—I offer that.

Mr. DONOHOE.—No objection.

(Whereupon said deed was received in evi-

dence and marked Defendants' Exhibit No. 12.)

Q. This conveys to Andrew Halverson the inter-

est of Andrew Holman, John Ekemo and J. C. Haze-

let? A. Yes, sir.

Q. In these claims. Had these interests here in

any way been involved in the litigation that you and

Nels were involved in? A. No, sir.

Mr. DONOHOE.—In admitting that deed, I pre-

sume you will produce proof of Tjosevig 's authority

as attorney in fact to execute it. If there is no such

proof I will have to object to it, but I presumed you

would produce the power of attorney of these people

for Tjosevig to do that.

Mr. LUND.—I will find it.

Q. Anyhow, after the lawsuit was over Andrew

had no interest in the claims?

Mr. DONOHOE.—I object to that as not the best

evidence.

Q. What was the consideration paid by Andrew

for his interest that you conveyed to him there?

[251]

A. Why, he had been doing assessment work for

several years.

Q. For these people? A. For these people, yes.

Mr. LUND.—You may cross-examine.
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Cross-examination.

(By Mr. DONOHOE.)
Q. Mr. Tjosevig, you have testified that you paid

Mr. Smith $30 on the suit of Nels Tjosevig against

Chris Tjosevig, Andrew Halverson and Mrs. Tjose-

vig? A. Yes, sir.

Q'. Do you know, of your own knowledge, that that

covered all of the costs in that case taxed against

you? A. I don't know if it does.

Q. You don't know how much it cost for getting

the certified copies that w^e obtained, getting Storm

to make this map, and several other things in the

preparation of the case? A. I paid Storm.

Q. Did you pay Storm ?

A. I paid Storm for his services.

Q. Did you pay for the certified copies of the

notices of location that we introduced on that trial?

A. I had all the notices myself.

Q. All the originals?

A. All the originals—I believe you have them.

They w^ere never returned to me after the case was

settled.

Q. They were filed in court. There were a great

many exhibits filed in that case?

A. I haven't got them now—they would be handy

to have.

Q. You got some of the exhibits out, didn't you?

A. No, never got a single one.

Q. We will take that up later. You say you had

a little trouble with somebody out on the trail, away

back in,—years back—and you w^ere charged with
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assault with intent to commit murder '[252] in

that case, weren't you? A. No, I wasn't.

Q. Assault with a deadly weapon? A. Yes, sir.

Q. Beat a man up with a billy, didn't you?

A. I didn't beat him up; no.

Q. You say you paid Smith $25 for handling that

case, did you? A. Yes, sir.

Q. And you didn't pay him anything more on it?

A. I paid him $50 in the fall after it w'as over with.

Q. That is all j^ou paid him, is it ?

A. Yes, sir; that is all I paid him.

Q. Now, do you recall how I came to be in that

case? A. Yes, sir, I do.

Q. How was it?

The COURT.—Which case is that?

Mr. DONOHOE.—The same case in which this con-

tract was made.

The COURT.—The suit that this suit is founded

on?

Mr. DONOHOE.—Yes, sir.

The COURT.—Very well.

The WITNESS.—Well, as I have told before,

Smith didn't seem to bring it to an issue, and I went

to see you about it.

Q. That was shortly before the trial, was it not?

A. I guess it was; it must have been just before we
made the contract.

Q. And we made the contract the 12th day of Jan-

uary, 1911, and we w^ent to trial and got a decree

entered on the 6th of April, 1911, didn't we?
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A. I don't know—somewheres about the first of

April.

Q. Now, you say you never saw that decree?

A. Never did until I heard it read here day before

yesterday.

Q. You never knew what you got under that de-

cree ?

A. Any more than what you told me that day when
I went in to see you, in the morning, when a fellow

down town had told [253] me I had got a decree

up in the court.

Q. What did I tell you?

A. You told me a decision had been rendered by

the judge, and the case was left about the same as it

was before the trial—the interest was left about the

same except that Andrew was out of it.

Q. That is alll told you?

A. That is all you told me.

Q. I never furnished you a certified copy of that

decree? A. No, sir.

Q. Then you didn 't know any more definitely what

your rights were at the end of that trial than you did

before? A. No, sir.

Q. It was all in a chaotic condition ?

A. What is that?

Q. It was all jumbled up ?

A. You told me in a sarcastic wa}^ and I went out.

Q. Told you in a sarcastic way ? A. Yes.

Q. Why?
A. Because you didn't make your point you were

suing for, I presume that w^as what it was.
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Q. That was in April, was it not?

A. That was in April, yes.

Q. You say I never did anything to assist you in

getting that $500 loan from Mr. Millard ?

A. No, sir, you didn't.

Q. Nor Smith did not ? A. No, sir.

Q. But you did get the loan in July ?

A. Yes, sir.

Q. Previous to that time you had sold to Halvor-

sen a 3/48th interest in that property ?

A. Yes, sir. [254]

Q. And you didn't know, of course, what your in-

terest was in it, did you ?

A. That interest was the same as it was before the

trial.

Q. Now, I will call your attention to a certified

copy of Millard's mortgage, dated the 26th day of

July, 1911, and ask you if that is the mortgage on

which you get that loan ?

A. I suppose it is if it corresponds with the other

one.

Mr. DONOHOE.—Did you introduce the mort-

gage?

Mr. LUND.—No, I didn't. I introduced the suit

to foreclose the mortgage.

Mr. DONOHOE.—It must have been attached as

an exhibit. If it has not been introduced, I will intro-

duce it now^, and if it has been introduced I will with-

draw it.

Mr. LUND.—Go ahead and put it in—we have no

objections.
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(Whereupon said copy of mortgage was received

in evidence and marked Plaintiffs' Exhibit "F.")

Q. Now, Mr. Tjosevig, will you kindly explain how

you knew that you and Halverson, on the 26th day of

July, 1911, were the owners of 24i/>/48th interest in

the 15 Tjosevigs, Charlotte, Teddy, Nebraska and

Norway lode mining claims if I had not infonned you

of the contents of that decree ?

A. You had not informed me anything.

Q. How did you know, then, in fixing that up with

Millard, the interest you had ?

A. I didn't fix it up with Millard. I asked Mil-

lard for the loan, and Millard w^nt and got it fixed

up with Smith and had me sign it, and I thought it

was all right.

Q. The interest that you mortgaged to Millard also

included the interest that Smith and I held with you

at that time, did it not ?

A. I don't know whether it did or not. I signed

this because Millard asked me to.

Q. Signed it because Millard asked you to, did you ?

A. Yes; I needed the money to go in and do the

work. [^55]

Q. Now-, have you related all the conversation you

had with me within the ten days or two weeks suc-

ceeding the entry of that decree ?

A. What conversation ?

Q. The conversation in my office in relation to this

property ?

A. Before the decree was rendered?
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Q. No, after the decree was rendered,—within two

weeks after the decree was rendered.

A. I had a conversation with you ?

Q. Yes. Have you told all the conversation you

had with me on the subject?

A. I think I was in on the trail going to Copper

Center by that time.

Q. When did you leave ?

A. I left shortly afterwards.

Q. Do you remember coming to my office shortly

after the decree was rendered ?

A. I wish you would state the date that you say I

was in there and I can probably check you up on it.

Q. The 6th day of April, 1911, was the date of the

entry of the decree. Now I am asking you about a

conversation you had with me within two weeks after

that time—it might have been two weeks or it might

have been ten days.

A. I had no conversation with you whatsoever.

Q. You didn't? A. No, sir.

Q. You were never in my office

—

A. No, sir.

Q. Only once that spring after the decree was

entered? A. No, sir, because I

—

Q. Answer my question. Were you in my office

more than once that spring after the decree was

entered ? A. No, sir, I was not.

Q. Just once ? [256] A. Just once.

Q. And you say that all the conversation we had

at that time was that I said the property was about

as it was before, and you went out—that is the entire
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conversation? A. Yes, sir.

Q. Who was present at that time, do you remem-

ber?

A. I don't remember who was present, but you

were between the telephone, inside of the door, and

the window, facing the street, looking over some mat-

ter on the desk there.

Q. When did I next have a conversation with you

regarding this property ?

A. That was in 1911. The next conversation was

after I come back from Chisna with the lien, and I

asked you if you would collect this money for me, and

you said you were going to go out of the law business,

as your mining property would bring you in enough

income to live on, and you told me to see Joe Murray

about it.

Q. Was I under an}^ obligation whatever to attend

to your lien ?

A. No, I don't think you were. I suppose if you

filed the lien you would probably charge me for it, or

something.

Q. That, you say, was the day before the lien ex-

pired ?

A. ^o, it expired,—the lien didn 't expire until the

6!li of July, but the lien had to be made out and sent

in over 100 miles, to be filed at Copper Center.

Q. Was there anything in my conduct in that mat-

ter that in any way prejudiced your rights?

A. Why, I don't know.

Q. Did I do anything that in any manner pre-

judiced your rights?
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A. You didn't do anj^thing for me.

Q. No, and I didn't do anything against you, did

I? A. No.

Q. I just simply didn't take your business in that

respect, is that right ? A. That is right. [257]

Q. Now, when did I see you again ?

A. Well, Ave might have seen one another on the

street during the winter.

Q. The winter after you had gone inside and come

back? A. Yes.

Q. Now, Chris, referring back, to save putting you

on the stand again, I will ask you if you did not come

into my office in Valdez, Alaska, within two weeks

after the entry of the decree in the case of Nels Tjose-

vig, vs. Chris Tjosevig, et al., and we had a very long

conversation, yourself and myself being the only per-

sons present, the conversation relating solely to the

property mentioned in the pleadings in this case ?

A. Absolutely no.

Q. Now, further, I will ask you if at that time and

place, you didn't come into my office and ask me if I

would lend you $500? A. I did not.

Q. And if I did not reply, "No, I cannot spare the

money now, but I will try and see if I can get it from

somebody for you, '

' and that I told you at that time

you might get it from Millard, or you might get it

from Lyons?

A. When you are trying to tell me these things you

are absolutely lying.
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Mr. LUND.—Never mind saying that word—just

be nice about it.

The COURT.—Do not use such language.

Q. Did you or did you not have that conversation

with me ? A. I did not.

Q. I will ask you if at that time and place a further

conversation did not take place between you and me,

in which you said the only way we could get any

money out of this property was to sell it, and I

heartily agreed with you—did that take place ?

A. What time? [258]

Q. The same time, within two weeks after that de-

cree was rendered? A. No, sir.

Q. And I will ask you if at that time you didn 't ask

me if I could not interest L. C. Dillman, who was a

client of mine and who was operating in the Copper

River Valley, in this property?

A. I didn 't, because I had been corresponding with

Dillman myself—I seen him personally in Seattle

several times before.

Q. I will ask you further if you then did not say,
'

' If you and Smith will try and interest some people

in the property, and make a sale if you can—you are

on the coast here all the time, and I will be inside and

not have a chance to see people coming in—and will

draw up any papers in connection with a sale, I will

attend to your part of the assessment work on this

property"?

A. I did not, because if I ever had any papers made

out the man that was taking the option generally had

that done at his expense.
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Q. Now, I will ask you further in that conversation

if you did not ask me what Smith and I wanted for

our share in the property in case we could make a

sale? A. Never did.

Q. You did not then, or at any time, ask me that?

A. No.

Q. Never asked me that ? A. No.

Q. And if I did not reply to you, in substance, to

this effect, "that out interest in that property is a

small matter to us,
'

' and I said, " it is a side issue to

us, and to you it is your life 's w^ork, and you go ahead

with it and any deal that is satisfactory to you, we

will agree to take 7I/2 per cent of the price,"—did

that conversation ever take place? A. No, sir.

[259]

Q. That conversation never took place at all ?

A. No, sir, I never talked to you after the day I

was in your office.

Q. And when I made that statement to you didn't

you say, "That is fine—that is good"?

A. No, sir, I did not.

Q. And didn't I say further in that conversation,

"How about a deed for our interest?" And you

said, "If I give you a deed, I don't want you and

Smith to sell to Steve Burch." And I told you we

had no intention of selling to Steve Burch, and you

then said that you had been warned if Steve Burch

got a small interest in that property he would jockey

you out of the whole property, and that now that you

had control of the property you wanted to keep it;

and I asked you how you had control, and you said
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you had 24i/{>/48th interest, and that I then explained

to you that did not give you control of the property

—that you didn't get control when you had an inter-

est in property like you did when you owned a ma-

jority of the stock in a corporation— did that conver-

sation ever take place ? A. No, sir.

Q. I will ask you if about a day or two later you

were not in my office, in the evening, and we prepared

a letter to Mr. Dillman offering him the property,

and that I had procured from the courthouse a dia-

gram—one of the diagrams that we used in the trial

of the case of Nels Tjosevig against Chris Tjosevig,

and in that letter was a statement by you as to what

your interest in the property was, and if that letter

and diagram weren't sent to Mr. Dillman trying to

.make a sale ? A. It was not.

Q. Do you remember any transaction similar to

that? A. No, sir. [260]

Q. Do you remember

—

A. I gave Mr. Charles Colcock Jones a diagram of

the property in 1909, when he was in there, and he

sent it back to me after he got out to Valdez.

Q. Who was that?

A. Charles Colcock Jones. He was in representing

Mr. Dillman.

Q. He made a report on it ?

A. Yes, he made a report on it.

Q. Do you remember my preparing a contract be-

tween you and Mr. Dillman on that property— draw-

ing it up once and it w^asn't signed?

A. No, sir, I don't remember that.
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Q. Don't you remember my drawing a contract

whereby you Avere to sell the entire property—Nels'

interest and your interest—^for $150,000 and you told

me you could get an option from Nels for $50,000, and

one of the conditions of the contract was that Dillman

was to expend at least $15,000 upon the development

of the property ? A. No, sir.

Q. Do you remember that ? A. No, sir.

Q. Don't you remember at that time after I had

drawn the contract and submitted it to you that you

said to me, '

' The contract is all right, but I have to

work for a living, and I w^ant a job with that outfit,"

And I said to you, ''All right, I can arrange that

agreeably"; and I asked you "how much do you

want?" and you said "$150 a month," and then I

said, "All right, I will fix that up in a letter to Mr.

Dillman. '

' And you said,
'

' No, I w^ant it in the con-

tract,
'

' and the next day I drew a contract with that

condition in it ? A. No, sir.

Q. Did that ever take place "? A. No, sir.

[2G1]

Q. And I will ask you when I resubmitted the con-

tract to you if you didn't then say, "I want to be boss

of that development work; I want to say how and

where the money will be spent, because Levensaler,

when he worked in there, he did not do the work in

the right place.
'

' Do you remember that ?

A. No, sir.

Q. That never took place at all ? A. No, sir.

Q. And if I did not tell you then that you, not be-

ing a mining engineer, would not think that a man
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would allow you to spend his $15,000, and that is the

reason the contract fell throui^h ?

A. No, sir, that never took i)lace.

Q. You don't remember anything of that kind at

all?

A. No, sir, that never took place at all with you.

Q. When you came back in the fall of 1911 you

were pretty hard up, weren't you, financially?

A. Yes, sir, I was.

Q. You had done the assessment work on this prop-

erty in there ? A.Yes, sir.

Q. Did you make a demand on me for my portion

of it? A. I did not.

Q. Why didn't you?

A. Well, because the way you had acted to me I

didn't think it would be of any use to go and see you

about it.

Q. What actions toward you led you to believe

that?

A. When you told me about the decision of the

Court, I felt like if you were doing me justice you

would have had a printed decision on it, and you

should have asked me for a deed to your interest, and

I would have given it to you.

Qi. That is what made you sore at me, was it—you

were pretty sore at me at that time, weren't you ?

A. No.

Q. You didn't feel kindly toward me, did you ?

A. No. Some fellows had done me out of some

property down on the [202] Sound, and I didn't

feel sore about that.
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Q. Will you answer me, please. You were not

kindly disposed toward me in the fall and winter of

1911 and '12, were you? A. No.

Q. You didn't feel very kindly toward me?
A. No, I didn't feel—

Q. And it was because you didn't feel kindly to

me

—

A. We was always more or less good friends.

Q. That you never asked me for the money

—

because I hadn't given you a printed copy of the

decree, is that the reason ? A. No.

Q. What was the reason ?

A. I thought it was your duty, if you thought you

wanted to hang on to your interest, to pay me—it was

your duty to go in and do your assessment work, the

same as I had to do mine.

Q. You did all the assessment work in there, and

you came out? A. Yes.

Q. And you were hard up, and your family was

there? A. Yes.

Q. And you didn't ask me for my share of the

work ? A. No, sir, I did not.

Q. Now, how much assessment work did you do in

the year 1911 ? A. 1911 ?

Q. Yes. A. Well, I done about 140 days work.

Q. 140 days?

A. Yes, Andrew and I—^more or less.

Q. The two of you ? A. Yes.

Q. Between what dates were you in there doing the

assessment work ?

A. Well, we got in there about the first of August.


